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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALI FORNI A

In the Matter of the Appeal of ))
HALL-ROEPKE-PETERSMEYER CO. )

Appear ances:

For ellant:" Joseph E. A, Sauer
APP Oertlpfied Public Account ant

For Respondent:, Gary Paul Kane
Tax™ Counsel

OPLNLQN
This appeal is made pursuant to section 26077
of the Revenuie and Taxation Code fromthe action of the
Franchi se Tax Board in denyi n? the claimof Hall-Roepke-
Petersneyer Co, for refund of Tranchise tax in the anount
of $u4.,18 for the inconme year ended February 28,1966,

The question presented by this appeal is whether
or not the dissolution of Hall-Roepke-Petersmeyer Co, was
pursuant_ to a reorganization, as defined Insection 23251
of the Revenue and Taxation Code, thereby precluding a
refund of prepaid franchise tax.

o Hal | - Roepke Co., a corporation separate and
istinct from appellant, was incorporated under California
awin 1958, Its primary business activity was actlng as
manuf act urer.52 representative. At all times nentione
erein GCeorge_Hall owned 30 percent of its stock and Carl
Roepke owned 70 percent,

SO T

Hal | - Roepke- Pet ersmeyer Co, (hereafter referred
to as "appellant") was incorporated in Califcrnia in 1962,
For accounting purposes It ‘adopted a fiscal yesrending on
the last day of ¥February. Li ke FHall-Roepke Co., appel Iuamt
was primarily engaged in representing manufacturers. ntil
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MaY 1964 aﬁpellant’s three original stockhol ders, George

Hal T, Carl oepke, and H, Quayle. Petersmeyer, each held.

33 1/3 percent of appellant’s Stock. Petersneyer was
president of appellant. |In May 1964, Carl Roepke transferred
the major part of his one-third stock interest to his two
sons, retaining only 13 1/3 percent of appellant's total
stock in his own name.

_ On Cctober 31, 1965 appellant dissolved, liguidated
Its assets, and distributed the proceeds to its shareholders.
Hall-Roepke Co. began servicing appellant®s accounts on
Novenber 1, 1965, and it al so purchased appellant?s office
equi pment for cash. H, Quayle Petersneyer was enployed
thereafter by Hall-Roepke Co., at the sane salary he had
beenreceiving as president of appellant. By January 31,
1966, all proceeds of the liquidation had been distributed

to appellant?s st ockhol ders.

Appellant had prepaid franchise tax in the amount
of $344,18 for the taxable year beginning March 1, 1966 and
ending February 28, 1967, based upon .its income for the pre-
ceding year, Appellant contends it is entitled to a refund
of that entire prepayment because its corporate existence
ended before the commencement of the taxable year beginning
March 1, 1966. Respondent!s denial of appellant?!s claim for.
refund gave rise to this appeal.

) Section 23332 of the Revenue and Taxation Code
provides generally that a corporation which dissolves or
withdraws from California is liable for the franchise tax
only for the months of the taxable year preceding its disso-
lution or withdrawal from the state. This general provision
Is thereafter limited as follows:

The taxes levied under this chapter
shall not be subject to abatement of refund
because of the cessation of business or
corporate existence of any t axpayer pur-
suant to a reorganization, consolidation
or merger (as defined by Section 23251).

Res?ondent contends that appellant is not entitled
to a refund of the franchise tax which it prepaid for the
taxabl e year beginning March 1, 1966, because its dissolution
was p ursuant to a reorganization within the neaning of section
2325§ of the Revenue and Taxation Code. In this regard
respondent relies on the follow ng portions of that section:
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. The term "reorganization" as used in
this chapter neans (a? a transfer by a
bank or corporation of all or a substanti al
portion of I1ts business or property to
anot her bank or corporation if immediately
after the transfer the transferor or its
st ockhol ders or both are in control of the
bank or corporation to which the assets are
transferred; .., or (c) a nerger or consoli-
dation; ..s As used in this section the.
term "control" means the ownership of at
| east 80 percent of the voting stock and
at | east go percent of the total nunber
of shares of all other classes of stock
of the bank or corporation.

Respondent nust be sustained if-there was a reorganization
under either subdivision (a) or subdivision (¢) of section
23251, We shall first consider whether the subject trans-
action was a nerger within the meaning of subdivision (c).

A merger, as that termis used in section 23251,
has been defined as foll ows:

Ceneral 'y speaking a nerger is the absorption
of one corporation by another which survives,
retains its name and corporate identity to-
gether wth the added capital, franchises and
powers of the merged corporation and continues
the conbined business. (Heating Equipnent Mg.
Co. v. Franchise Tax Board, 272278 Cal.” App. Zd
290, 302 [39 Cal. Rptr. 4537s)

Joaquin G nning Co. v, McColgan, 20 Cal. 2d 29+51251%'d
F@l; that nerger as a formof reorganization should be
iberally construed and is not restricted to a statutory
merger, but includes a de facto nerger as well. (See
Heat | ng Equipment Mfg, Co, v. Franchise Tax Board, supra,)

It was determined by the California Supreme Court in San

Relying in part on constructions of anal ogous
federal statutes, we have held that the primary requisite
of a merger is that the former stockhol ders of the trans-
feror retain a proprietary interest in the transferee,
(Appeal s_of Dianond Gardner Corp., etc,, Cal. St. Bd. of
Equal., Feb. 5, 1963.,) ATThough such a continuing interest
nust be definite and substantial, it need not be a mpjority
or controlling interest. SSee Heating Equi pment Mg. Co. v.
Branahi sepTax rBoara, In addition the federal courts
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~have held thiat in determining whether a merger has occurred
it is unimpodtant that some Of the stockholders in the trans-
ferring corpqration acquire no interest in the transferee.
(Miller v. Copmissioner, 84 F.2d 415.)

_ Inour opinion the events which occurred in the
instant case fall directly within the judicially devel oped
concept of nerger. Upon dissolution of appellant, Hall-Roepke
Co. purchased appellantts office equi pment and i nmedi ately
began servicing appellant's accounts. Hal | - Roepke Co. al so
enpl oyed M. Petersneyer to continue his services with Hall-
Roepke Co. at the sane salary he had been receiving as

resi dent of apggllantu Appellant®s busi ness was "absorbed"

y Hall-Roepke Co., which continued the conbined business
w thout interruption.

The requisite continuity of ownership was present.
Hal | - Roepke Co. was whol |y owned by George Hall and Car
Roepke, farmer stockhol ders of appellant. The fact that
M. Pe%ermmaer and the two Roepke sons did' not acquire
stock in Hall-Roepke Co. is not controlling, since al
st ockhol ders need not retain a continued interest in order
for a nerger to occur. (MIler v. Conmissioner, supra.)

We concl ude that the dissolution of appellant and
the transfer of its business to Hall-Roepke Co. were pursuant
to a "merger," as that termis used in section 23251,sub-
division %C ), ®f the Revenue and Taxation Code, In view of
this conclusion, we need not decide whether the action of
respondent could al so be sustained on the ground that the
present transaction constituted a reorgani zation as defined
in subdivision (a) of section 23251,

ORDER

Pursuant to the views expressed in the opinion of
%Re qpard on file in this proceeding, and good cause appearing
erefor,
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| T 1 S HEREBY ORDERED, ADJUDGED AND DECREED, pursuant
to section 26077 of the Revenue and Taxation Code, that the
action of the Franchise Tax Board denying the claimof Hall-
Roepke- Pet ersmeyer Co. for refund of franchise tax in the
amount of $344,18 for the incone year ended February 28, 1966,
be and the sane is hereby sustained.

Done at Sacramente , LCalifornia, this 6th day of
Novermber , 1967, by the State Board of Equalization.

N \J((L4 Ag \fvx4~4*“m. y Chalrman
l/ G L, Ly ‘iA)/vp /(;/ Member
(.

~
. /”/://55ff/ e s Member
N - .
' / / y Member
. 7 ' ' '

—

z . s Member

ATTEST: e

s Secretary
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