89 Cal. App. 2d 509
[201 P.2d 4143; Appeal of Charles R, Penington, Cal. St. Bd.
of Equal., Jan. 20, 1954; Appeal of Pearl R Blattenberger,

Cal. St. Bd. of Equal., March 27, 1952,) Thus in the instant
case the burden is on appellant to prove that respondent has

improperly classified it as a financial corporation. -

The "financial corporation" classification (Rev. &
Tax. Code, § 23183 et seq.) was created by the Legislature to
conply with the federal statute (12 U.S.C.A. § 548) prohibiting
di scrim nation between national banks and other financi al
cor porations. (Crown Finance Corp. v, McColgan, 23 Cal. 2d
280 [144+ P,2d 331J: Marble Mrtgage Co. v, Franchise Tax Board_,
241 Cal. App. 2d 26 [50 Cal. Rptr. 3453.) A though the term
Is not defined in the statute, the courts have held that a
financial corporation is one which deals in noneyed capital,
as opposed to other conmodities (The Mrris Plan Co. v,
Johnson, 37 Cal. App. 2d 621 G%OO P.2d 493}), and which is
In substantial conpetition with national banks (Crown Finance
Corn. v. McColgan, supra).

. It is respondentts position that appellant clearly
deals in money, that it is engaged on a large scale in a form
of financing Which brings it info substantial conpetition with
nati onal banks, and it iIs therefore a financial corporation,
as that term has been construeds Respondent al so points to
the simlarities between appellant's Credit card pPan and the
Bankanericard plan sponsored by the Bank of Anerica,

_ ~ Appel l ant contends that the "substantial conpetition
wth national banks" which is required to classify a corpora-
tion as financial iS a conpetition wth the operations and
i nvestments common to banks. Appel | ant argues that the
requi site conmpetition is lacking in the inStant case because
the operation by the Bank of America of a credit card plan
Is not a traditional banking function but is a unique departure
from normal banking activities which had been nade only
Bank of Anerica during the years in_ question. Aﬁpellant al so
contends that the necessary conpetition with banks is not
present in this case because appellant is not a |ending
Institution but is engaged in rendering services to its

menbers.
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Furthernore appellant maintains that its plan
and the Bankamericard plan are quite different in the
manner in which they operate, the services which they
offer, and the public which they serve. In regard to
this last alleged distinction apPeIIant contends t hat
the two credit card plans are not conpetitive because
t he Bankanericard plan is used nalnlr by people desiring
to obtain consuner goods and household items, while
appellantts plan is primarily utilized by businessnen
and travelers.

In our opinion appellant is dealing in noney
or noneyed capital, as opposed to other conmodities or
services, thereby fulfilling the first requirement for
a finding that it is a "financial corporation.” Al though
it is true that appellant does perform sone incidenta
services for its nenbers, its primry business activity.
i's purchasing valid charges made by those nmenbers from
participating merchants. Appellant itself sells none of
the goods or services procured by its cardhol ders,, It
merely finances those purchases Y pur chasi ng accounts
receivable fromretailers, Appellant can thus be considered
to be primarily engaged in buying and selling noney or its
equi val ent .

_ W also believe that appellant's activities
bring it into substantial conpetition with national banks.

. Wth regard to appellantts contention that
conpetition with only one national bank which has branched
out into a newfield is insufficient, it does not appear
that Bank of America was the only national bank in California
which operated a credit card plan. There is evidence that
as early as 1953 First National Bank of San Jose was offering
a charge account service which utilized a credit card. It
al so appears that a nunber of national banks doing business
in other parts of the United States during the period in
question did have credit card plans which operated on the.
order of the Bankanericard, (Comment., The Tripartite Credit

ngd)Trggggctigg:,A Legal -1 nfant, 48 Calif. L. Rev. 459,

Even if appellant were correct in its contention
that only one national bank was operating a credit card
plan, or that because of distinctions inthe tw plans its
credit card plan was not in conpetition with the Bankamericard
plan, this would not alter our opinion that appellantts credit
OEeratlpns neverthel ess were substantially conpetitive with
t he business of national banks during the years in question.
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o Al t hough this precise question has not been
litigated, the courts have considered whether related
activities qualify a business as a financial corporation.
| n one case, _Crown FI nance Corp. v. McColgan, Supra,

23 Cal. 2d 280 [144+ P.2d 331], the California Suprene

Court held that finance conpani es engaged in purchasing,

at a_ discount, conditional sales contracts of household
furnishings and other low priced articles of persona
property fromsmall |ocal retailers were to be regarded

as "financial corporations.” Although the finance conpanies
made no |oans the court found there was conpetition w
national banks because national banks made personal |oan's
for the purchase of househol d equi pment on the borrower%
credit, and national banks purchased conditional sales
contracts of the same type the finance conpanies purchased.

As indicated in the Cown Finance Corp. case,

supra, national banks are in the DuUSiness of making personal

| oans and discounting comercial paper. W understand that
these banking activities conprise an ever-increasing part

of the business of banks. The all-purpose credit card is a
device designed to facilitate the purchase of goods and
services and to stimulate "buying nhow and paying later."

I n substance credit card prograns involve the extension

of credit to the individual, which is a traditionai banking
function. As such, credit card progranms must be viewed as
but one method of arranging credit rather than as a unique
departure fromnormal banking activities, But for the credit
extended by appellant, both its club nenbers and the partici-
?atlng merchants woul d have been obliged to obtain financing
rom other financial institutions such as national banks. W
cannot escape the conclusion that appellant conmpetes with
national banks doing business in California for the consumer's
business in the area of personal financing. In view of the

| arge anounts of income which aneIIant derives fromits
business in California, we conclude that that conpetition

s substantial,

In the apﬁeal which it initially filed, appellant
further contended that to uphold the proposed additional
assessnents woul d violate its constitutional rights, in view
of the fact that appellant was not given written notice of
the public hearing held to determne the rate of tax to be
applied to banks and financial corporations during the years
In question. This argunment is untenable, for it Is settled
that there is no constitutional requirenent for a hearing in
a quasi-legislative groceedlng such as the one held to set
the tax rate applicable to banks and financial corporations,

Security-First National Bank v, Franchise Tax Board, 55 Cal.

d 407 11 Cal. Rptr. 289,359P.2d4 625], appeal dism ssed,
368U.S. 3[7 L. Ed. 2d 163; Franchise Tax Board v. Superi or
Court, 36Cal. 2d 538[225 P.2d 905].)
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_ ~ For the above reasons we nust sustain respondent®s
action in this matter.

ORDER

Pursuant to the views expressed in the opinion of

the board on file in this proceeding, and good cause appearing
therefor,

. I T_1S HEREBY ORDERED, ADJUDGED AND DECREED, pirsuant
to section 25667 of the Revenue and Taxation Code, that™ the
action of the Franchise Tax Board on the protests of The
Diners* Cub, Inc., against proposed assessnents of additional
franchise tax in the amounts of $49.112. 11, . §4,332,86,
?33,510.&4, $3,952.90, 39+L+,d§6l+.17, 54,185.32, and $24,668.35
or ‘the income years ended March 3177195971950, 1961, 1962,
196?,. 19554, and 1965, respectively, be and 'thé same i's her eby
sust ai ned.

Done at Sacranmento, California, this 1st day of
Septenber , 1967, by the State Board of Equalization.

'(-/P&N" @5 i;/a/ck , Chai rman
//(g/? - ,/Z{/ 2 .y Member
| Q,Al/ /\,Z (lv ); ;(//0/74(,{ // , Member
Q 0 , Member
- ,  Menber

¢ |
ATTEST: j %’ﬂ//’”‘ , Secretary
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