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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALI FORNI A

In the Matter of the Appeal of 3
BRAND, WORTH AND ASSCCI ATES, INC. )

Appear ances:

For Appellant: Jay G Foonberg
Attorney at Law

For Respondent: Joseph W Kegler
Tax Counsel

This appeal is made pursuant to section 25667
of the Revenue and Taxation Code from the action of the
Franchi se Tax Board on the protests of Brand, Wrth and
Associ ates, Inc., against ﬁroposed assessments of addi -
tional franchise tax in the amunts of $1,682,98 and
$1,682.,98 for the taxable years ended Septenber 30, 1960,
and Septenber 30, 1961, neasured by incone for the year
ended Septenmber 30, 1960.

The issue to be resolved in this appeal is
whet her advance payments received by appellant for goods
thereafter to be conpleted and delivered were includible
in income at the time the payments werereceived.

~ Appel l ant designs, mnufactures and installs
decorative enbellishments such as graphic signs, art
objects and the like for comercial establishnents. It
conputes its incone on the accrual basis of accounting.
In dealing with its custoners, appellant normally gives
an outside estimate of the price and requires an advance
paynent of from 10 percent to 33 1/3 percent of the esti-
mated price. A typical contract provides as follows:
"Total price as per above list is tinme and material not
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to exceed $5,903.00., Ternms: 1/3 with order, bal ance
upon completion." When received, the advance paynents

are deposited by aPpeIIant in its general accounts. The
total price ultimately charged by appellant is sonetimes
less than its estimate and, occasionally, appellantts

cost exceeds the total anount charged. 1[n one or two
cases, appellant has refunded portirons of advance paynents
made after the period in question

In reporting its income for tax purposes, appellant
treated the advance paynents as deferred incone, reportable
when the contracts were conpleted. Respondent Franchise Tax
Board, however, determ ned that the advance payments con-
stitufed income at the tinme they were received and issued
proposed assessnents accordingly.

_ Al'l of the California statutes which have any
bearing on the question presented are based upon federal
Income tax statutes, Sections 24271, 24661 and 24651,
respectively, of the California Revenue and Taxation Code
(1) define gross income as including all incone from what-
ever source derived, including gross income derived from
busi ness; (2) provide that an 1tem of gross income is
includible in gross incone for the year received unless,
under the nethod of accounting used in conputing incone,
the amount is to be properly accounted for as of a different
period; and (3) pernit respondent to conpute income under
such method as, in its opinion, clearly reflects inconge'
when the taxpayer's nmethod does not do so. The federal
counterparts of these statutes are sections 61, 451 and

, respectlveky, of the United States Internal Revenue
Code of 1954 and their predecessors in earlier federal
I ncone tax acts.

The federal courts have held in a nunber of cases
that where advance paynents for goods to be delivered at a
| ater date are received without restriction as to use, the
paynents are incone for the years in which they are received.
(Wallace A, Moritz, 21 T.C. 622; Fifth & York Co. v. United
States, 234 F. Su?ﬁ. 421; Chester Farrara, 44 T.C. 189,) The
mere contingency that part —of the advances m ght be refunded
in the future does not alter the result. (Mallace A Mritz,
supra.) The facts in the Mritz case are particurarly simlar
to those before us. 1In that case, the customer was required
to deposit at least a third of an estimated total pricefor
phot ographic portraits which were yet to be conpleted through
devel opnment of negatives, preparation of proofs and final
finishing work,
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VW do not find any nmaterial distinction_between
appellantts case and those which we have cited. The initial
paynents were received wthout restriction pursuant to con-
tracts which obligated appellant to conPIete and del i ver goods.
Al'though it appears that some portion of the initial paynents
made tO appellant in Subsequent periods were refunded, it is
evident that refunds of that kind were only a contingent
possibility at the tine the Paynents here in question ware
received. ~The record indicates that at the tine of each
agreenent appell ant was expected to retain the initial pay-
ment, conplete and deliver goods and col | ect additional _
payments upon delivery.

_ Gui ded bY the authorities which we have cited, it
I's our conclusion that the initial payments constituted
income to appellant at the time they were received,
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Pursuant to the views expressed in the opinion of
H]]e bfoard on file in this proceeding, and good cause appearing
erefor,

| T IS ZEREBY ORDERED, ADJUDGED AND DECREED, pursuant
to section 25667 of the Revenue and Taxation Code, that the
action of the Franchise Tax Board on the protests of Brand,
Wrth and Associates, Inc., against proposed assessments of
additional franchise tax 1n the amount of $1,682,98 for each
of the taxable years ended Septenber 30, 1960, and September 30,
1961, be and the same is hereby sustained.

Done at Sacranento, California, this 30th day of
August , 1967, by the State Board of Equalizati on.

A @(LJ @ ié-%e,_ , Chai rman
.z (/U, %L/vt/c//{/ . Menber
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ATTEST: /4;;7 ~¢**74"//’/’~ , Secretary'
A

, Member

-218-



