Lopeal Of Max Factor & Co,

~Although the method proposed by appellant is not
wholly illogical, it is but one means of resolving a question
to which there is no perfect answer, Exercising its discretion,
respondent has dealt with the problem by applying the substance
of a California statute allowing dividend deductions. |n the
Safeway appeal we approved that approach as "an acceptable
solution to a difficult and complex problem."¥ Upon reconsidera-
tion, we see no reason to withdraw that approval and accept
appellants theory of constructive ‘“repayment. "

|V

HOW SHOULD FOREIGN INCOME TA¥ES BE
TREATED IN COMPUTING DIVIDEND DEDUGCTIONS?

Appellant also contends that the dividend deductions
should Se recomputed and increased. aopellant argues that no
part of the foreign income taxes paid by itS subsidiaries should
be deducted from <that portion of their income which respondent

has regarded as ‘included in the measure of California tax.*

. The issue may be illustrated by taking as an example

a subsidiary which did business-in England. That subsidiar
paid England a tax imposed on all the income reflected on its
books . After calculating the portion of the subsidiary's book
INCOme which was"inciuded in the measure of California tax, "
respondent deducted the Znglish tax from the bock income to

arrive at the earnings sud profits from which a dividend was
paid. Under respondent fsapproach the numerator and denominator
of  the dividend deduction fraction -were reduced provortionately
by the emount of the tax. If the English tax were deducted only
from that part of the subsidiary:s book income which was not
"included in the measure of California tax, " as eppellent yrges
the denominagtor would be reduced by the -entire smount of the ’

Engllsh tax but the numerator would not be reduced at all. The
result would be a larger dividend deduction than was allowed by
respondent .

Appel l ant relies on the fact that in another tyge of
case respondent follows a procedure similar to that advanced
by eppellant here. That type of. case is one in hich the dividend.
payor does business partly in California.; is taxable here: zag
Is not engaged in a unitary business with the payee. 1n é»Case
of that kind respondent deems the foreign tax to have been
imposed. ohly on the income NOt jncluded in the measure of ™
California tax.

We cannot properly evaluate the approach taken in
CasesS <{rat are rnot pefore us.  Suffi ce i]I to say thateppellant?® s
case 'S distinguishable from that dass OT cases just gescrit
The dividend p ayor s in this case did not Yo business in.Cali
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t hey were not taxable here; and the foreign taxes paid by

them were ungquestionably imposed on all of the income reflected
on their books. On the facts of appellant® case, we see no
reason why the foreifgn taxes should be deemed to reduce only

a particular part of the book income of a subsidary in arriving
at ; the earnings and profits from which a dividend was paid.

I
I
¥

Pursuant to the views expressed in the opinion of

the board on file in this proceeding, and good cause appearing
therefor,

IT IS HEREBY ORDERED , ADJUDGED AND DECEEED, pursuant
to section 25667 of the Revenue and Taxation Code that the
action of the Franchise Tax Board on protests of Max Factor &
co. against proposed assessments of additional franchise tax
in the amounts of $2,979.31, $8,576.77, $12,678.55, §11,785.09,
$8,590.95, $1k,229.77, 99,491.9C, $20,005.63, and $23,657.1k4
for the income years 1952 through 1950, respectively, be and
the same is hereby sustained, - "

Done at Sacramenfe. , Califcrniz, this 24th day of .

April , 1967, by the State Board of Equalization.
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