
Appeal of Max Factor & Co, . ._:.’ :y.

Although the method proposed by appellant is not
whtolly i l l og i ca l , it is but one means of resolving a question
to which there is no perfect answer, Exercising its discretion,
respondent has dealt with the problem by applying the substance
of a California statute allowing dividend deductions. In the
Safewav appeal we approved that approach as rran acceptable
solution to a difficult and complex problem.Ii 3pon reconsidera-
tion, we see no reason to withdraw that approval and accept
appellant’s theory of constructive “repayment. *I

IV
HO>1 BHOULD  FORZIG?Y  INCOME TAX&S BE
Ti&tylySD IN C&PUTING  DiViDEXD  D3DUC’ifiOfiiS?

Appellant also contends that the dividend deductions
should Se recoquted  and increased. A?;3 ellant argues that no
part of the foreign income taxes paid by its subsidiaries should
be deducted from t-hat portion of their income &tic;n resnondent
has regarded as “included in the measure of California %a~.;’

The issue may be illustrated by taking as an exam?lk
a subsidiary T&i&h did business’~i.n’ England. That subsidiary

0
paid England a tax irzJosed  on all the income reflected on its
books * _Wter calcula%i:ng
income 1L2ich  was ‘I-’

the portion af the subsidiary~s  book ”
22cluded  in&e measure of Czlifornia tax, I’

respondent deducted the English ‘.tax from the bode income to
a r r i v e

pai.d.
at the earnings tild profits from which a dividend was
Under respondent f s approach  the n_zzerktor and denominator

of_ the dividend deduction fraction -Qere reduced pronortionataly
by the amount  of the tax.
from

If the English tax were deducted
that part of the subsidiaryls  book income which was not

only
. llinciuded  in the measure of California tax, I1 as a?p.elJ_ant

the denoziZator
u r g e s ,

English tax but
would be reduced by the -entire amount of the
the numerator would not be reduced at all. Theresuit would be a larger

respondent e
dividend deduction than was allowed by

Appellant relies on the fact
case respondent ~~J..?.o~Ts

that in another t:,Te of
by a>?eellanC  here.

a procedure similar to that advanced
That t-yoe of. case is one in ;.%ich the dividend.

psyor does business part
is not engaged

ly in California.; is taxable here--: ~4'
in a unitary business with the payee.

of t-hat kind respondent in &cai.e
deems the foreign tax to have been

imposed. otily on the income not
California tax.

i n c l u d e d  i n  t h e  m e a s u r e  of?. ~ ’

cases t:_;a,t TiL’e cannot properly evaluate the asproach taken in
are not kar’ore us. Suff.i ce it to say that8 a-z_3?T)  e11ant 2 s

c as e i. s &istin,g?Jispiable  fyO;x  _I’;l,et &IS o f  cases just
T’ne dividend p ayor s

(3~SC+_-~~fi,.
in this case did not ‘do business InCalifornia

.
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they were not taxable here; and the foreign taxes paid by
them Irare unquestionably imposed on all of the income reflected
on their books. On the facts o f appellant’s case, we see no
reason wh.y the foreign taxes should be deemed to reduce only
a particular >art of the book income of a subsitiry  in arriving
at i t’ne earnings and profits from which a dividend was paid.

i

the board
therefor,

O R D E R_--I-

Pursuant to the vie>rs expressed in the opinion of
on file in this proceeding, and good cause appearing

IT 15 ETJ?,n&Y  fJ?,DEFsTJ  5 k_Ddji)Gzj)  )JgD  DEC~~TJJJ  pursuajnt
to section 25667 of the Revenue and Taxation Code that the
action of the Franchise Tax Board 0-n protests of Kax Factor &
C O . against proposed assessments of additional franchise tax
in the aXoX& o f  Q_-,97 975~31~ $$8,576,77, $12,678&5's @z,WLog,
$8,590.'.95,  $1&,229.77, $9,491.9c, $20,nc~~~63, and +23,6,:7d4.
for the income years 1952 thro;kgh 1960,  respectively, be and
the same is hereby sustained, _- ’ *.

Done at Sacramento California, this 24th day of _

April ) 1967, by the Stat;  Board of Xqualizat.ion.
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