zim
which respondent allowed, anddidnot file atimely
protest  zzainstthe jeopavdy assesswent issued DYy respondent.
The refund claimed by the Roses, according to respondent, was
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limted to the overpaynent of §$5,980.93 which respondent had

I tself cowmputed, and which it has refunded, partly by off-
setting the transferee. liability of M. Rose. For the reasons
given below, it i s our opidzonthat the Roses did file a timely
claimentitling themto a refund of the additional overpayment
whi ch we have found.

Although the Roses ' reply of Septewber 23, 1960,

to respondent's Computation of Overassessment was partly

in terns of a protest rather than entirely in teris of a
refund, the use of that termnology nmsy be explained by the

i nstructions on respondent's form. Falrly construed in the
light of all, the facts, the reply gave ample notice that the
Roses sought a return of all of the amunts previously col -
lected and gave anple notice of their grounds. Their intent to
claima refund was verified by their letter of June 18, 1961,
which stated that 'the protest, if allowed; would increase the
refund.  The reply of september 23, 1960, was, in our Opi nion,
an adequate claimfor refund (United States v, Kales, 314 U S
186 [86 L. Ed, 132];American Radiator & Standard San. Corp. V.
United States, 318 F.2d 9i3; Newton v, United States, 163 F.

Supp. 614, WMtson v, Unita¢ states, 246 F, Supp. 755), and the

Roses' appeal t0 us wasproperly taken within 90 days after
respondent's notice of action dated August 10, 1962, (Rev. &

Tax, Code, § 19057.)

The claimfor refund was effective as to all amounts
col l ected within a year preceding Septenber 23, 1%60. (Rev. &
Tax.' Code, ¢ 19053.) Eased upon figures submtted by’
respondent,” thiose amounts totaled $6,926.25. In adéition toO
t he anmount of $5,980,93 which has already been refunded,
therefore, the Roses are entitled to $945.32, According to'
our calculations, that amunt does not exceed the tax
attributable to the divédend i ncome of $19,307 erroneously
assigned to the Roses by respondent,

"
ORDER
© Pursuant to the views exdressed in the opinion of
the boawrd on I{ile in tnis proceeding, and zood cause appear-
- Ty mi o my 4 e -
ing tneveior,
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—

| T | S HEREBY ORDERED, ADJUDGED AND DECREED, pursuant
to section 19050 of the Revenue and Taxation Code, that the
action of the Franchise Tax Board denying the claim of
A. Brigham and Zelletta . Rose for refund of personal incone.
tax, penalty and interest in the amount of $4,855.89 for the
year 1955 be modified by allowing an addi tional refund
$945. 32, In &all other respectsthe action of the Franchl se
Tax Board is sustai ned,

IT IS FURTHER ORDERED, ‘cDJJ’ Gw LND x ZCREED,
that the action of the Franchi se Tax Board deny| ng the ¢l ai ms
of Lori, Ltd.,, Incotporated, A, Brigham and Zelletta M. Rose,
Transferees, for refund of franchise tax in the amunts of
$1.50, $6.80, $5.30, $3.80, $2.30, $0.80 and $3,440.07 for
the inconme years 1949 through 1955, respectively, be and the
same i s hereby sustained.

Done at Sacramento , California, this 1st day
of  August , 1966, by th e Board of Equaiization.

// 7
e //L//// , Chairman

B4 /f
]
%x Licn LAl . e / ‘Member
g )/‘T) / v_/>~.”/ ) 7 . .
AN RS , Member
. Ry A . R ) .
AN / ; 4 ( A 2
( i T 11 S " ‘ .. r
- ,//c'fé‘i-"“"“"/ AL D , Member
P
Py / _
' ./ e ,‘ . ’ _
ATTEST: AN R , Secretary
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