
* ; m  f o r  r e f u n d  i n  e x c e s s  o f  t h e  r e f u n d

w h i c h  r e s g o r , d c n t  h a s  a l r e a d y  a I _ l o ~ c ~ ,

anii did not file  a timely
protest against  the jeopar<>]  &ssessizsi-jt issccd  by respondent.
The refund claimed by the Roses, according to respondent, was
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limited to the overpayment of $5,980.93 which respondent had
itself co~~puteG, and whit?;: it has refL;adzki, partly by off-
setting the transferee. liability of Mr. Rose. For the reasons
given below, ..z,-‘,-..it is our o~~_~,LuL~  thsC the Roses did file a timely
claim entitling them to a refund of the additio'nal overpayment
which we have found.

! .

0

R.lthough  the Roses ' reply of s3pteder  23 ,  1950,
to respondent's Cmput~Cion 0: Gverasscssmnl was partly
in terms of a protest rather t&i3 entirely in terms of a

refund, the use of that terminology msy be explained by the
instructions on respondent's'.foi. Fairly construed in the
light of all, the facts, the reply gave am,ple notice that the
Roses sought a return of all of the amounts prevkusly col-
lected and gave ample notice of their grounds. Their intent to
claim a refund was verified by their letter of Sune 18,'1961,
which stated that 'the protest, if allowed; would increase the
refund. The reply of Sqtemb~r 23, 1960, was, in,our opinion,
an adequate claim for rzcund (United States v. Kales, 314 U.S.II_--___c
186 [86 L. Ed, 1321; :_ri;e~cicz.:1 sidiator G Standard  Szn^-___.-___I_I__IU__ COG& v,_-4-'-
United States, 3-18 F.z915; Xe~~ton v0 United States, 163 F.
Supp. 614; Watson v, United states, 246 F, Supp. m), and theIu_- __--_-_____--W
Roses' appeal to us was properly  taken within 90 days after
respondent's notice of action dated August 10, 1962, (Rev. &
Tax, ,Code, $ 19057.)

The claim for refund Plas effective as to all amounts
collected 'G-thin a year preceding September 23; 1960. (Rev. &
Tax.' Code, $ 19OS3-.j Eased upon figures submitted by'
respondent,’ those ZLOtiGtS totaleo $6,926,25. In adc":ition to
the amount of $5,980,93 which has already been refunded,
therefore, the Roses are:entitled to $945.32, According to'
our calculations, that amount does not exceed the tax
attributable to the div&dend income of $19,307 erroneously
assigned to the Roses by respondent,

. . 0 R G E R- _ - - __

0



- a
Appeals of A. Brigham and Zelletta M, Rose, and T,ori, Ltd.,
Incorporated, A. Brig~~am and ZcLLet:a M.T r a n s f e r e e sRose,

IT IS HERBBY OFS)ERE~, PDJWGS~ AND DECREED, pursuant
to section 13ci"GO of the Revcncz and Taxation Code, that the
action of the Franchise Tax Board denying the claim of
A. Brigham and Zelletta 11. Rose for refund of personal income.
tax, penalty and interest in the amount of $4,855.89,for  the
year 1955 be modified by allovzing an additional refund .of
$945.32, .c1In -1.1 other respects the action of the Franchise
Tax Board is sustained,

IT J-S 17uJT’sR  (-jaERED,  &j-jJ-~~G~d  ,JilbJ$ CZCRXm,

pursuant to section 26077 of the Reven_;e and T~x~~~_oTI Code,
that the action of the Franchise Tax Board denying the claims
of Lori, Ltd.,, Incokporated,  A, Brigham and Zelletta:M. Rose,
Transferees, for refund of* franchise tax in the amounts of
$1,50, $6.80, $5.30, $3.80, $2.30, $0.80 and $3,440,07 for
the income years 1949 through 1955, respectively, be and the

.:.

same is hereby sustained.

.

.

Done at ~acra:nento , California, this 1st day


