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This appeal is made pursuant to section 1859 of
the Kevenue and Taxatvion Code from the action of the Freancuise
Tax Board on the protest of Gogi Grant Hifliind against a
provosed assessment of additional personal income tax in the
amount of 5287.23 for the year 19061,

Appellant 1is & singer known professionally as
Gogi Grant. On fugust 11, 1959, she.entered into sn exclusive
two-year recording contract with Liberty Records, Inc.
(hereafter, "Liberty"). Under the terms of tnhat convract
Liberty was to record appellant in a minimunm of three albums
and four single records in each year of the contract. Liberty
also agrecd to pay her nonreturnable advance royalties of
512,500 for each year of the contract, payeble in montnly
installments, and a percentage of any sales in excess ol
those which would yield the advance roysliies. The contract
-further provided:

During the term of this agreement you
[eppellant] shall be considered by us to be
one of our leading artists and as such you
shzall be treated accordingly. During the ,
term hereof, we agree to accord to you ana
to each of your record releases promotion
and exploitation egual to that given our other
es.

leading vocalists and tneir record releas
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Over the two-year perilod of the contract Liberty
paid appellent advance rovalties totaling 25,000, as agreed,
but it failed to release the minimum nunber of records
specified in the contrect, On June 6, 1961, the contract
was amended in several narticulars, and appellant agreed o
release Liberty from all liability for not recording the
minimum number of selections. Liberty agreed to the following:

Inadditiontoall of the moneys which
ve are obligated to pay you pursuant to the
terms of said contract, weshall pay to you,
concurrently with the executionof this
amendment, the sum of .;7,500.00.

In an information return which Liberty filed with
respondent for 1961, it reported this ;7,500 as royalties
paid to appellent. Apnellantdid not include the 7,500 in
her taxable income for that year . The proposed deificlency
assessment here on appezl is based upon appellant' s receipt

of that anocunt.

Ippellant contends that this 7,500 vhich she
received from Liberty in 1961 was nontaxable because it
constituted an mount paid to compensate her for damages to
her reputation, She alleges that that payment wesmade by
Liberty in response to her threat to sue to recover danzges
fox the injury to her reputation which Liberty had czused by
failing to record and vromote the agreed number of records,
and by failing to exploit and publicize appellant. as one of
its leading artists, She states that because of Liberty's
breach of their contract, and the resultant deni al of
valuable public exnosure which she suffered, she has been
unable to get another full-time recording contract since tre
expiration of hes contract with Liberty.,

After the issuance of the proposed additionsi
assessment here on appcal Liberty wrote to respondent, stating
that the 7,500 payment had been wade to appellant in 1961 in
settlement 01Z a claim by her that Liberty had damaged her
reputation. In this letter. Liberty said that its bookizeeping
department had been in error when it entered that payment as
a royalty payment.

Respondent argues that the {7,500 payment received
by appellant in 1961 constituted either damages paid in lieu
of royalties which would have asccrued to appellant if Liberty
had promoted her records as agreed, or damages constituting
ent sward for loss of furtner profits due to Liberty's failure
to adequately publicize zppellant. &ither of these
characterizations, respondent conltends, would result in
treatment of the payment as taxable income.
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wection 17071 ol the devenue and Taxation Code
defines gzross incouwe generallv for tax purposes as Yall
income from whalever source derived." osectilon 17138
specilically ezcludes from that definition '"The @nount of
any damages recelved (vhether by suil or agreement) on
account of personasl iujuries or sickness.'" Statutes substan-
tially identical with these are contained in the United States
Internal llevenue Code and have been construed by the federal
courtse.

The Tederal courts have held that the taxability
of the proceeds of a lawsuit, or of a sum received in
settlement thereof, depends upon the mature of the claim and
the actual basis of recovery. (Micholes . Matnev, 10 7.0,
1099, 1i0%, afi'd, 177 F.2d 259, cert., denied, 339 U.S. 93
[9% L. =24, 1359103 The crucial cuestion is: In lieu of what
vere the damages awarded? (Raviheon Production Corn. V.
Commissioner, 1+ ¥.2d4 110, 113, cert. denied, 323 U.5. 779
(89 L. xd. 62231.) 1t has been held that compensation For
injury to an individual's personel rights is not taxable,

(Co Ao Hawkins, 6 B.T.4. 102335 Mrs, Lyd

©13%0.,) If the recovery represents demeges for loss of profits,
T

however, it is taxable in The same manner that the profits
would have been Taxable if thev had been realized. {(lager
Glove Corp., 36 T.C. 1173, afi’c 1 F.2d 210, cert. denied,
373 U.S. 910 [10 L. Bd. 2d L1lj. '

Respondent's determination that the amount in
controversy is taxable as ordinary income is presumpltively
correct, and the burden of proof is on appellant To show Lthat
the receipt constituted nontaxsble income. (Cal. Admin. Code,
tit. 18, § 5036; Sager Glove Corp., supra.)

It is not at all clear that the ;7,500 payment to
appellant was in fact made in settlement of a clain Tfor damage
to her reputation. The threat to sue was not in writing
and the settlement negotliations were apparently conducted
orally. WMo complaint was ever filed, since settlement wes
reacned prior to the comnencenment of any action. The release
dated June 6, 1961, signed by appellant, does not state the
purpose of the payment. In addition, though it stated three
years later that such treatment was erronecus, Liberty in
the first instance did treat the {7,500 payment as a royaliy
payment to sppellant, poth on its own Dooks and on the 1961
information return filed with respondent.

The injury to renutation which has been held to
be compensable without Uax, moreover, is injury to one's
personal reputation, e.g., to one's character and integrity,
rather than to one's reputation in his business or professional
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capacity. (Eathon fzer, ©.C. lemo., Dk, To. 65090,
February 18 1)00 afi'd per curian on other grounds, 290
a0
-0«

it

r.2d ZSJJ lﬁson X, ametlies, L,@. ncmoe3 Dxt. No. 4139~

‘Tebruary 12, 190l AfTta, 3%9 P.2d 610

There is no cvidence that appellantis personal
renutation suffered in =ny wey as a result of L]uCLbJ 5
breach of their recor J*r' contract. 1f there was danafg
her reputation, it COﬂuLode of injury to her buSLnboo
rmuiatlon5 her me TACUHU¢1LUJ as a professional singer, &s

eflected in a loss of nrofits. That her claimed injury was
aL most of a business nature 1is delonourated by ner qllegat on
that because of Liberty's breach of their contract sne has
been unsble to get another full-time recording contract.
Since the lost profits would have been toxable as ordinary
income, sny payment made in lieu of those profits would also
be taxable. (Hathan Agar, supra.)

e Lo

n

After a careful review of t'he entire record we
conclude that the lump -sum payment received by aop ellant in
1961 from Liberty constituted teaxsble i ncone, and we
therefore af firm respondent's proposed assessnent,
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Pursuant to the views expressed in the opinion of
the board on file in this proceeding, and good cause appearing
therefor,

1T 15 HEREBY ORDERIED, A‘JUJu:j LND DECRIEED, pursuant
~ K] £
¢

to seotgon 18595 of the Rochuo and Taxation uode, cnat
action of the Franchise Tax Board on the protest o:

Gogi Grant Rifkind afWLnut a qromoscd assesumeab of addivional
k% 7
pcrsonal income Tax in the smount of $287.23 for the year 190.L
be and the same is hereby affirmed.
Done at Sacramento , Celifornia, this 10thday
of May , 1966, by the State Board of Lqualization.
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