Appeal of South Bay Board of Realtors, TInc.

that there was a -conpelling analogy between the operation of a
multiple listing service and of a stock or commodity exchange.

The court recogni zed that if the principal purpose
and activity of a real estate board is such as to justify
exemption it does not lose its exenpt status by engaging in
an incidental activity which, standing alone., would be subject
to tasation. The court held, however, that the multiple |ist-
ing service activity was nmore than incidental and exemption
was deni ed. In that case it was estimted that about 61 per-
cent of the board' s gross income was derived fromthe Iisting
service and that nore than half of the board' s expenses were
attributable to that activity. The court found that an increase
in personnel, fromone employee to five full-time enpl oyees and

one part-time enployee was largely due to the operation of the
listing service. The court conmented:

We do not sathat financial. data of the
type here present is the only relevant
criterion of the inportance of one of an
organi zation's nmany activities. But we

do hoid that the relative contribution to
plaintiff's receipts and expenditures of
its listing service, and the amount of
personnel which the service requires are
sufficiently substantial that the iisting
servi ce cannot be regarded as an incidental
activity of the Board.

On the recoxd before us here, there is no basis
for holding that the operation of the nultiple listing service
is incidental. The wide majority of appellant's gross incone
is derived fromthe service and there is no evidence that
t he anount spent for exenpt activities exceeded' the expense
of operating the service. The relative inportance of the
multiple listing service is evidenced by the relative inportance
of the officer in charge of it. As contrasted with the vice,
‘presidents in charge of other activities, the vice president

in charge of the service is the one designated to act for the
president and to succeed him' '

Appellant further contends that if respondent prevails,
appeliant will be unconstitutiounally deprived oL property
because it was not notified until 1960 that it was required to
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pay franchise tax based on income for the years 1953 and 1959.
tppellant has not cited judicial authority in support of its
contention ofunconstitutionality and we are not awave Of

any. DMoreover, there IS reason to believe that appellant

knew or shou 1d have known, wellbefore the notice from
respondent was given, that the operation of the multiple |ist-
ing service placed its exenpt status in jeopardy. The issue
had become of sufficient inportance by 1959 that the Internal
Revenue Service in that year issued a ruling that real estate
boards whose primary purpose or activity is the operation of
a wmultiple listing systemare not entitled to exenption

(Rev. Rul, 59-234, 1959-Z Cum Bull. 149.)

We conclude that on the particular facts of this case
and for the particular years in question, appellant is not
entitled to be classified as an exenpt corporation

Pursuant to the views expresscd in the opinion of
the board on iile in this proceeding, and good cause appear-
I ng therefor,
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I T IS U\LBY'O ERED, ADJUDGED AND DECREED, pursuant
to section 25667 of the Revenue and Taxation Code, that the
action of the Franchise Tax Board on the protests of South
Bay Bourd of Realtors, Inc., against proposed assessments. of
addi tional franchisetax and penalties in the total anounts of
$996.21, $996.21 and $2,392 for the taxable years 1958
through 3.960, respectively, be and the same is hereby sustained.

Done at  Sacramento , California, this 21ist day
of April » 1966, by the State Boaad f Equalization.
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