i

1961 appe' | lant received $10, 766, the statutory
fee for the ordinary services of an admnistrator, (Prob. Code,
§ 901.) In 1958, 1960 and 1961 appellant al so received,
pursuant to court order, additional conpensation totaling
approxi mately $56, 000 for extraordinary services as an
administrator, (Prob, Code, § 902.) Of this amount, $12,500
was received in 1961,

_ Appel | ant regarded the $10,766 statutory fee for
ordinary services as received for a separate "enploynent"
within the meaning of former section 18241 of the Revenue and
Taxation Code, and therefore subject to the beneficial "spread-
back" tax treatnent provided by the section,

Respondent Franchise Tax Board regarded al| of appel-
lant's services as an admnistrator as but one "enploynent,"
Under this interpretation the requirenents of section 18241
were not satisfied, since the entire anmount of fees received
in 1961, $23,266, was |less than 80 percent of the total,
conpensation, $66, 266 .

Section 18241 provided, in material part, that if an
"enmpl oyment" covers 36 nmonths or nore and the conpensation
received in the taxable year fromthe "enployment” is not less
than 80 percent of the total conpensation, then the tax is to
be no.greater than it would be if the conpensation had been
received ratably in each year of the "enploynent." An
"enpl oyment" was defined as "an arrangement or series of
arrangements for the performance of personal services ... to
effect a particular result, regardless of the number of sources -
from whi ch conpensati on therefor is obtained,"

A nunber of federal cases applying simlar "spread-
back" provisions to adm nistrators, executors and trustees
have arisen under section 107 of the 1939 Internal Revenue
Code, which was succeeded by section 1301 of the 1954 Internal
Revenue Code, Section 1301, until recently anended, was the
same as the California statute that concerns us here and section
107 was essentially the sane except that it referred sinply to
"conmpensation for personal services™ rather than to a speciric-
ally defined "employment." The purpose of adding the “employ-

.ment" definition was to clarify and nake nore definite the
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meani ng of the former phrase "conpensation for personal
services," " (Ranz v, Comm ssioner, 273 F.24810.)

~ The federal courts have held that the follow ng fees
and commi ssions were not separable: (1) the ordinary and
extraordinary fees of an executor who was an attorney and
erformed conplicated tax work for the estate (Rosalyne H.
esser, 17 T.C. 1479); (2) the ordinary and extr ees
Of a trustee in a corporate reorganization who perforne
exceptional and unforeseen services in negotiations and 1iti-
gation With the United States (R 0. Shaffer, 29 T.C.187);
and (3) "incone" conmi ssions and "principal” CoOnMi SSions
received by a testanentary trustee, (Kingsford v. Manni ne,
109 F. Supp, 949.) The rational e of _t'I’Te'Sge_dqcisi_ons_Wa's—tha.t
each taxpayer ha PerfornEd services in one fiduciary capaC|tY
regardl ess of the fact that some of the services were unusually

ditficult and conplicated,

Agpel lant cites as authority Chase v. Conm ssioner,
QL? F.2d 288, Leon R. Jillison, 22 7.¢, TIOT and E. A, Terreil,
14 7.c. 572.  The Chase and Jillson cases both i nvolved attorneys,
Chase was deci ded on the ?round_t‘h_t‘a t he attprneK- execut or
There concerned was paid tor |egal services in the conduct of
a lawsuit in his capacity as an attorney rather than as an
executor , In Jillson, the taxpayer was specifically retained
and paid as an attorney separately from his servicesasa
trustee, The Terrell case involved a president and general
manager of a corporation, There, the court found that extensjve
services in assisting attorneys in litigation over dpatent rights
were di stinct -from the taxpayerts regular duties and that a
speci al bonus for those services was separable fromhis regul ar

sal ary.

We are aware of no rule whereby a broker, such as
appel lant, must be regarded as a broker and not an admi nistrator
In managing an estate, Appellant was appointed to serve only
as an admnistrator and he was paid, pursuant to statute, for
services as an administrator, The duties which he performed
in protecting, preserving and managing the estate- may have been
extraordinarily demanding but they were within the scope of
an administrator's function, (Estate of Scherer,58 Cal, App. 2d
133[136 P.2d103); Estate of Reinhertz, 82 Cal, App. 2d 156
(185 P, 2d 858, 186 P-=3=-----

W conclude that with the, possible exception of
| egal services under certain conditions, the ordinary and
extraordinary duties perforned by an admnistrator in behalf
of a decedent's estate constitute personal services performed
in a single capacity to effect a particular result, nanely, the _
‘proper admnistration of the estate and, accordingly, constitute -
one "enployment" within the meaning of forner section 18241,
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‘ ORDER

Pursuant to t he views expressed in the opinion of
the board on £ile in this proceeding, and good cause appearing
therefor,

. I T IS ugreBy ORDERED, apJupgeD AND DECREED, pursuant
to section 18592 of the Revenue and Taxation Code, that the
action of the Franchise Tax Board on the protest of Arthur E.
and Hazel WM. Mortimer a?al nst a proposed assessnent of addi-
tional personal income tax in the amount of §48.21 for the
year 1961 be and the same is hereby sustained,

Done at Sacramento, California, this 4&4th day

of January, 1966, by the State, Board.of }ua Azation, - :
ey C / , Chalrman

2 /S
\\,"".//L/»\ /(}‘/f/?}z‘/};/‘/f//‘/ , Member

Vi Ay -
R At I , Member
- i) o ‘;(;[ /
\(,'i AL :7\2 - \\.C‘f/f#'.“{; (7~ / » Member

o .
( ﬁvcc/a«// ,/,%/ ». Member

: YL ,/ i
) oy g
Attest: / , Secretary

/y[/\/

=349




