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&eal of Miriam Goldenberg

0
Section f7'08f provides that:

(a) 1Cf.a wife is divc5rcod  or l e g a l l y .  separa%ed
. from her husband under a decree of divorce or of

separate maintenance, the wife's gross income ’
includes periodic payments (whether or not made .
at regular intervalls) received after such decree
in discharge of (or attributable to propkrty ”
transferred, in trust or othe2wise, in discharge
of) h legal, obligation wlqicha, because of the
marital or family relati nship, is imposed on or,
incurred by the husband 4nder the decree or under
a written instrument incqdent to such divorce or
separation, I

I

The payments contemplated by this.$ection are those "in the
nature of or in lieu of alimony or ban allowance for support,"

(&AI, Admin. Code, tit. 18, reg, 17081-17083(a), subd, (It)O> ;
I

The parties themselves characterized th'e subject ’
”

:o,

payments as being "Xn lieu of a%imciny or support for the Wife,
and by way of a ful.2., final. and codplete compromise and release

‘of Husband"s obligation to Wife bedause sf the marital rela-
tionship.,,." That the payments wdre in recognition of the
obligation of support is also indidated by the provisions of
the agreement whereby the patients iwere to terminate in the
event of appellant's death or rema&iage. (,4nn Hairston Ryker,
33 T.C. 924.) The same contingenc4es  establish that the monthly
amounts were I' periodic payments" wqthin the meaning of section

17081 rather than instablment paymqnts in discharge of a 1
principal sum, which, under sectioq 17083, are removed from
the purview of section.b708%,
1136; Bettye W.

(Heqen_S t e w a r t Crameq, 36 T,C.
Hobbs, T,C, Memo,, lDkt:, Noo~92125, Jan, 9, 19630)

I-
Appellant argues, nevert e%ess,h that the property ’

settlement agreement resulted in hqr receiving a smaller share
'of the ,community property than her ihusband and 'that the $4,800,00
paid to her during 1960 ahd 196% rdpresented consideration for
her property rights, ~-

er
In addition to an equal share of certain capital.

*stock received by each party> appeallana:  received property
.'. valued at $4,500,00 while her husbdnd received property valued
:a at $X+0,826,39, The husband, howev r4 B paid abou! $3,900.00 in.
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federal and state income taxes for /the year 1959, and attorney
f@@G wl=vLah Qmount@d $0 $%,627,50, ,%@ d@due%%ow o% these $@WOO
and attorney fees from the husbandsis $10,826,39 reduces his
share to roughly $4,300,00, 1

The express terms of the iagreement  cEear%y point to
a conclusion that the monthly paym nts were in discharge of .-
the obbigation to support appeI.lan1 and the division of propertY
does not compel a different conclusion, It is our view, there-
fore, that the payments received bY appellant are iac%udibIe in
her gross income for tax purposesa ~.

Pursuant 'to the views exgkessed in the opinion of the
board on file in this proceeding, and good cause appearing there-
f:or,

XT IS HEREBY QRDERED, PDfUDGED AND DECREED,'pursuant
to section 18595 of the Revenue and Taxation Code, that the
action of the Franchise Tax Board on the protests of Miriam
Goldenberg agajnst proposed assess4ents of additional personal
income tax in the amounts of $42.84 and $9.98 for the years
1960 and 1951, respectivefy, be and the same is hereby sustained,

January,
Done at
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