"In the Matter of the Appeals of
' CAGAN HOMES, INC., ' FONTAI NE HOMES, I NC.,

~INC., GORHAM HOMES, 'INC., KAY HOMES, INC,'

(ZZwﬁwg»J

BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALI FORNI A

MARLBORO REALTY FUND ( NOW KNOWN AS LARW N
COVPANY), DENNY HOVES, |NC., GRETNA SQUARE,'
INC., WILLIAM DEVELOPMENT CORP., JAMES PARK,

LARABEE PARK, INC., LARW N DEVELOPMENT CORP.,
LONI PARK, INC., BARCLAY HOMES, INC., AND
SEAGATE INVESTMENT CORE' .

Appear ances:

For Appellants: Richard G Brawerman and
James A. Rabow, Attorneys at Law

For Respondent: Tom Mur aki '
Associ ate Tax Counsel

OPINTION

. - —— o — —

These appeal s are made pursuant to section 26077
of the Revenue and Taxation Code from t he action of the
Franchi se Tax Board in denying the clains of the follow ng
corporations for refund of franchise tax for the incone year
ended May 31, 1960, in the anounts indicated bel ow

Appel | ant -. Anmount

Cagan Hones, Inc. "$§  959.54
Cagan Hones, Inc., and Fontaine H o me s ,

Inc., transferee of Cagan Hones, | nc.

and Mar | bor o Realty Fund (now, knownas’

Larwi n  Conpany) ' - 1,215.28
Denny  Homes, Inc.. o 261. 34
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Appel | ant Anount

Denny Homes, Inc., and G etna Square,

Inc., transferee of Denny Homes, Inc.

and W I Iiam Devel opnent Corp. $ 414. 45
James Park, Inc. 180. 43
James Park, Inc., and Gorham Honmes, Inc.,'.

transferee of James Park, Inc., and

Mar | boro Realty Fund (now known as

Larwi n Conpany) 321. 65
Kay Hones, Inc. 1,332.45
Kay Hones, Inc., and Larabee Park, Inc.;

transferee of Kay Hones, Inc., and

Larwin Devel opment Corp. . 1,643.02
Loni Park, Inc. 182. 41
Loni Park, Inc., and Barclay Hones, Inc.,

transferee of Loni Park, Inc., and Seagate

| nvest ment Corp. 323.92

The question presented is whether the activities

. of Cagan Homes, Inc., Denny Hones, Inc., James Park, Inc.,
Kay Homes, inc., and Loni Park, Inc., during the year ended
May 31, 1961, constituted "doing business;" |If so, those
corporations (hereafter referred to as "appellants") are
subject to franchise tax for that year; neasured by incone
of the preceding year. |f not, they are entitled to the
refunds clainmed. (Rev. & Tax. Code, § 23151.) The ot her
corporations named herein are concerned only as transferees
Or successors.

Appellants wére i ncorporated in 1958 as subsidiaries
of corporations controlled by two individuais, Lawence
Wi nberg and WIIiam Winberg. Two persons other than the
Wi nber gs owned approxi mately 20 percent of appellants' stock.

Appel  ants adopted a fiscal year ending May 31

and engaged in the construction and sale of hones, the |ast

of which they sold in the summer of 1959. |n the latter part

of 1959, Kay Hones, Inc., and Cagan Homes, Inc., acquired for

cash substantially all the stock of three newly forned

corporations which also engaged in the construction and sale

of honmes. Early in 1960, Kay Hones, Inc., and Loni Park, Inc.,

acquired non-interest bearing notes of, and a portion of the
. stock of, a corporation controlled by the Winbergs. At about
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the sane tine, Denny Homes, Inc., acquired non-interest

bearing notes of another corporation controlled by the
Weinbergs. At the close of the fiscal year ended May 31, 1960,
Kay Honmes, Inc., Cagan Homes, Isc., and Loni Park, Inc., held
the stock which they acquired as described above and all of
the appellants held non-interest bearing notes.

On June 10, 1960, all of the appellants redeened
the shares of their mnority stockholders at book value. In
August 1960, Denny Hones, Inc., received full payment of
the note which it held. In Novenber 1960, Cagan Hones, Inc.
and Kay Homes, Inc., liquidated their subsidiaries,'receiving
cash and non-interest bearing accounts receivable. |n January
1961, each appellant transferred its entire assets, consisting
of cash and notes plus, in the cases of Kay Hones, Inc., and
Loni Park, Inc., a small anpunt of stock, in exchange for a
portion of the stock of another corporation. The stock was
I ssued by four corporations in all, a part of whose stock
was al so acquired by other corporations controlled by the-
Wi nbergs. It was intended that the four corporations issuing
the stock woul d build.and sell hones.

On June 9, 1961, appellants were, dissolved.

Summarizing the activities of appellants during the
taxabl e year in question, the year ended May 31,. 1961: (1) Cagan
Homes, Inc., and Kay Hones, Inc. , iiquidated subsidiari es,

(2) Denny Homes, Inc., received payment of a non-interest
bearing note, (3) all appellants redeemed some of their own
stock and (4) all acquired stock of other corporations.

W thout advancing specific argunents as to other
activities, respondent contends that the acquisition of stock of
other corporations and the Liguidation of subsidiaries, viewed
separately or in conbination, constituted doing business.

Since all of the appellants acquired stock of other corporations,
we shall first consider the effect of that activity.

Section 23101 of the Revenue and Taxation Code
provides that "' Doing business' neans actively engaging in
any transaction for the purpose of financial or pecuniary gain
or profit." The scope of this definitionis illustrated by a
decision of the California Supreme Court holding that a
corporation which made a single purchase of bonds in one year,
sold part of themin the follow ng year, and made several
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purchases and sales of stock in two subsequent years, was
engaged in business during all of these years. (Carson
Estate C0. v. McColgan, 21 Cal. 2d 516 E-133P.2d 6356].)

_ The crux of appellants' position is that they were
hol ding corporations withia the meani ng of section 23102 of
the ' Revenue and Taxation Code, which provides that:

Any corporation holding or organized to
hol d stock or bonds of any other corporation
or corporations, and not trading in stock or
bonds or other securities held, and engaging
in no activities other than the receipt and
di sbursement of dividends fromstock or interest
on bonds', is not a corporation doing business
in this State for the purposes of this chapter

Appel | ants argue that since holding corporations are not

regarded as doing business, the acquisition of the stock
which they hold is |ikew se outside the "doing business"

‘ concept.
We are not called upon to determ ne whether the

initial acquisition of stock by a corporation organized for
t he sol e purpose of holding such stock is a transaction
constituting business." % are concerned, rather, with
corporations which were organized to and did engage in
business in every sense of the termprior to their acquisitions
of stock and which acquired the' stock without restriction or
‘commi t ment .

A single acquisition of stock may constitute doing
business, just as a single acquisition of bonds constituted
doing business in Carson Estate Co. v. McColgan, Supra.
Appel | ants enphasi ze That the taxpayer Tn that case sold in
the follow ng year some of the bonds it acquired. But the
court did not suggest that the character of the acquisition
depended upon the disposition in a |ater year.

Appel | ants have not specified the precise reason
for their acquisition of stock, but it nust be deduced that
t he purpose was financial or pecuniary gain or profit, whether
in the form of dividends, gain on sale of the stock or financial
. benefits fromthe "corporate structure evolved. The acquisitions,
we conclude, constituted doing business.
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... Inviewof our conclusionwith respect to the
acqui sitions of stock, it is unnecessary to consider the
effect of other activities by appellants.

— —— — ———— ——

Pursuant to the views expressed in the opinion of
the beard on file in this proceeding, and good cause appear-

ing therefor,

| T IS HEREBY ORDERED, 4pJuDGED AND DECREED, pursuant
to section 26077 of the Revenue and Tazation Code, that the
action of the Franchise Tax Board in denying the clains of
the follow ng corporations for refund of franchise tax for the
income year ended May 31, 1960, in the amounts indicated bel ow
be and the sane is hereby sustained. 3

Appel | ant Amount

Cagan Hones, |Inc. $ 959.54
Cagan Hones, Inc., and Fontaine Hones,

Inc., transferee of Cagan Hones, Inc.,'

and Marl boro Realty Fund (now known as

Larwi n Conpany) 1,215.28
Denny Hones, Inc. 261. 34
Denny Hones, Inc., and Getna Square, -

Inc., transferee of Denny Hones, Inc.,.

and WIIliam Devel opnent Corp.. ot 414. 45
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Appellant " Anpunt
James Park, inc. $ 180.43

Janes Park, Inc., and Gorham Hones, Inc., .

transferee of Janes Park, Inc., and .

Marl boro Realty Fund (now known as

Larwi n Conpany) - 321.65
Kay Homes, Inc. E 1,332.45
Kay Homes, Inc., and Larabee Park, Inc.', -

transferee of Kay Honmes, Inc., and

Larwi n Devel opment Cor p. 1,643.02
Loni Park, Inc. : 182. 41
Loni Park, Inc., and Barclay Homes, Inc.,

transferee of Loni Park, Inc., and

Seagate | nvestment Corp. 323.92

Done at  Sacranento | California, this 30th day
of Novenber , 1965, by the.State Board of Equalization.
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,L-{;’ , /\qu/t Chai rman
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[ e S
'[Z? ///z/m , Menber

/; ~, Menber

, Menber
ATTEST: %ﬂ‘/‘ , Secretar y

//)\{

-275-



