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In the Matter of the Appeal of
'NAT AND BLANCHE HOLT

Appear ances:

For Appellants: Thomas E. O Sullivan
Attorney at Law

For Respondent: Wlbur F. Lavelle,
Associ ate Tax Counsel

OPINION
This appeal is made pursuant to section 18594 of
t he Revenue and Taxation Code from the action of the Franchise
Tax Board on the protest of Nat and Bl anche Holt against a
proposed assessnent of additional personal income tax in the
amount of $801.58 for the year 1957.

- Nat Holt (hereafter "appellant") has been active in
the notion picture business for some forty years, and has been
a producer of notion pictures since 1943, He and a M. Rosen
wer e equal ?artners in a partnership entitled Holt-Rosen Pro-
ducti ons. n early June 1955 that partnership comenced
production of Texas Lady, a western novie, and on June 16
a bank |oan was obtained to finance the film Under the |oan
a?reenent the bank retained an option to declare the |oan due
IT it appeared six nonths after the picture was released that
the anticipated gross receipts fromdonestic distribution
woul d be insufficient to pay the loan within 21 nonths after
the first advance or one year after the release date. DurlnP
1955, when nore noney was needed tq conplete the film appel ['ant
and M. Rosen each i nvested $39,163.68.

Texas Lady was released for distribution in Novenber
o 1955. |n Tttober 1956 the |ending bank exercised its option
and declared the loan to be due. "As of Novenber 29,1956,
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gross receipts fromdistribution and exhibition of Texas Lady
totalled $821,298,17, i ncl udi ng $155,398.22 from foreign

showi ngs. Additional earnings of $332,634.94 were required
bef ore appel | ant coul d recover any part of his investment.

As |ate as Septenber 1964 receipts were not yet
sufficient to cover the cost of producing Texas Lady, and
appel | ant has never recovered the $39,163.68 he invested to
hel p finance conpletion of the film In his personal income
tax return for 1957, appellant deducted the $39,163.68 as a

| oss sustained in that year.

The amount of the loss is not in question, nor is
the fact that appellant did suffer sucha |oss. Respondent
determ ned, however, that the [oss was deductible in 1956 °

rather than in 1957.

Subdi vi si on (a% of section 17206 of the Revenue and
Taxation Code provides that there shall be allowed as a
deduction any | oss sustained durlnﬂ the taxabl e year and not
conpensated for by insurance or otherwise. The regulations
state that a | oss shall be treated as sustained during the
taxabl e year in which the |oss occurs as evidenced by closed
and conpleted transactions and as fixed by identifiable events
occurring in such taxable year. (Cal. Admn. Code, tit. 18,
reg. 17206(a), subd. (4).)

_ ~ Respondent argues that veryshortly after a notion
picture is released it is possible for filmproducers to nake

a falrly accurate estimate of the total earnings which wll
result fromdistribution of that novie and that such an early
estimate is custonmarily a factor of the_fornula used for
anortization of motion picture costs. That being so, respondent
contends that by the end of 1956 it was clear to appellant,

as it was to the bank which called its |oan due in Cctober

1956, that the picture woul d never pay out.

At the hearing appellant testified that the averaage

?ay out period (the time necessary for all costs to be recovered)

or a picture such as Texas Lady is 18 to 22 nmonths, and that he
personal |y had never had one pay out in Iess than 20 nonths.
Appel I ant” asserted that foreign distribution of such a film
takes much |onger than domestic distribution, partially because |
It Is necessary to dub in the foreign translation of the script
prior to distribution, and that foreign receipts thus do not
generally reach a peak until about 20 nonths after the filmis
rel eased. Appellant added, however, that western novies usually
sell very well inforeign countries and, as a rule, receipts
from foreign sources equal donestic receipts. pel | ant
testified further that, having conpared the relatively small
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. amount of foreign income which had come in by Novenber 29,
11956, with the foreign receipts generally forthcom ng from
such a film he genuinely believed that substantial additional
foreign receipts were yet to be received during 1957. Appel -
| ant stated that he also anticipated future receipts from
tel evision showings of the filmbut no such income had been
received by the end of 1956,

I n discussing the question of when a |oss is sustained
for income tax purposes, the Supreme Court of the United States
has recogni zed that there are circunmstances in which a |oss nay
be so reasonab!¥ certain in fact and ascertainable in anount
as to justify its deduction before it is absolutelg real i zed.
(Lucas v. American Code Co., 280 U.S. 445 (74 L. Ed. 538].)
I'ntThat case the Court sfated that the general requirenent.
that |osses be deducted in the year in which they are sustained
calls for a practical, not a legal test.

The Court has al so concluded that a | oss may become
conpl ete enough for deduction w thout the taxpayer's establish-
|T?_that there is no possibility of an eventual " recoupnent.
(United States v. Wiite Dental Mg. Co., 274 US. 398 [71 L. Ed.
11201.) On the other hand, a To0sSS 1S not deductible SO | ong
as there is a reasonable prospect of recove%¥. (Trowbridge v.
United States, 32 F. Supp. 852, 856; E._C. Oson, 10 T.C. 458,

‘ 461, 46Z.) Tn determning whether a ['0ss was sustained in a
particular year, the inquiry should be: Ws the taxpayer's
deduction of the loss in that year based upon the exercise
of reasonablezﬂudgnﬁnt fromfacts then known? (Rhodes v.
Commi.ssi.oner, 100 F.2d 966; Davi dson Grocery Co. v. Lucas,
37 F.2d 806.)

W believe that appellant's judgnment at the close
'of 1956 that the novie nmight still pay out was reasonable in
view of the following facts: Foreign receipts froma novie
of this type normally equal domestic receipts, and had they
equal ed domestic receipts in this case, the picture would have
been profitable; foreign receipts generally begin comng in
only after a delay and generally reach a peak some 20 nonths
after the filmis released, which would have been in the mddle
part of 1957. W are also of the opinion that appellant reason;
ably concluded by the end of 1957, when the nornal peak tine
for foreign receipts had cone and gone, that he would never
recover hi's investment in the film V& believe he was well
qualified to make the above determ nations in view of his many
years of experience in the notion Plcture_lndustry and his past
production of a number of novies of a simlar type.

In its argument that an earlier estimate of tota
?ross recei pts was possible,, respondent quotes the follown
‘ roman article which we have cited with approval in severa
prior opinions:
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GEneraIIY wi thin about six weeks or
two nonths fromthe time the picture has
been released, the distributor is able to
estimate the total expected revenue with
fair accuracy. (Tannenbaqu Anorti zation
of Mdtion Pictures (1949), rcrcefefo“rm%"rm'
The Tax rnstitute, University of Southern
California School of Law, Myjor Tax

Probl ens of 1948, p. 345,349.)

It is to be noted that our reliance on that statement has been
restricted to cases in which we were dealing with anortization
problems. Here the issue is quite different. Anortization
conput ations are of necessity based upon estimtes and pre<
cision is not expected. The sustajning of a loss, on the

ot her hand, is based upon reasonable cértainty and upon events
whi ch establish that the Ioss has in fact been sustained.

In support of its position, respondent also relies

on the fact that the bank which lent noney to finance the
roduction of Texas Ladyexercised its option and called the

oan due in CcTober 192%. The option was exercjsable, however
whenever it appeared that domestic receipts would be insufficient
to pay the loan within 21 nonths after the funds were advanced,
whi ch” weuld be in March 1957, |t seems apparent that appellant
could still have reasonably believed at the end of 1956 that
the picture would eventually pay out through foreign as well as
donestic receipts, although the bank may have been prohibited
by its lending policies fromtaking any chances on the trans-

acti1on.

It is we.11 established that the burden is on the
t axpayer to prove that he is entitled to a | oss deduction.
(Burnet v. Houston, 283 U S. 223{75 L. Ed. 991].) W believe
that appel | ant__nas sustai ned that burden in the instant case,
and the loss which he suffered on his investnent in Texas Lady

was properly deducted by himin 1957,

-

ORDER

Pursuant to the views expressed in the opinion of
%Rgrgfggd on file in this proceeding, and good cause appearing
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- I T IS HEREBY ORDERED, ADJUDGED AND DECREED, pursuant
to section 18595 of the Revenue and Taxati on Codg that the
action of the Franchise Tax Board onthe protest of Nat and
Bl anche Holt agai nst a proposed assessnment of additional
personal incone tax in the anount of $801.58 for the year
1957, be and the same is hereby reversed.

Done at  Sacranento , Qalifornia, this 5th
day of  Cctober s 1965, by the State Board of Equalizati on.

Cf"%a /AL /v/wv{/ﬁ; , Chairman
(/M(///( C:/’L'./ . » Member
/ (JD Q.0 /Qﬁ'{ﬂ-&/&_w , Member
\ —

e , Member
s
[l V4

. ,
9/27%/ > L7 , Member
s Secretary )

Attest:
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