Appeal of Florence L. Cuddy
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____ essions)
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Al though she has never held a real estate |icense,
appellant did virtually all of the selling herself. In 1953
she had a small office built on the subdivision site which she
used in the conduct of her sales activity. She maintained a
sign near the property reading "Muntain Lots--Cuddy Ranch
Properties." I'n 1954 "and 1955 she spent a total of approxi-
mately $900 on advertising. Mst of the lots were sol'd on the
"instal | nent basis, sonetines for as little as $10 down and
$10 a rmont h. Althou?h she engaged in some farming, during the
earlier years, appellant's principal activity was the sale of
her lots. 'Appellant advanced over $96,000 to the water conpany
during thefyears in question. Her returns for the years 1954
through 1959 claimed deductions for surveylrmB | evel ina and
clearing land as follows: 1954, 1955 and 1956, $12,481.64;

1957, $9,517.54; 1958, $18,032.55; and 1959, $25,322.60.

Appellant's returns for the years in question . _
reported the profits fromthe [ot sales as capital gains,
.using a cost basis of $160 per |ot. In her returns for 1949
through 1953, which were not filed until 1960, apPeIIant
elected to report the lot sales on the installment nethod
and |isted appellant's occupation as "farming." The returns
for 1954 through 1959 were tinely filed, reporting sales on
the installment method, and listing appellant's occupation
as "subdivider" or "real estate.”

Appel | ant executed waivers for the years 1954 and
1955, extending the period for making assessments to April 15,
1961.

_ The Franchi se Tax Board determned that appellanti's
profits fromthe sale of |ots should be reported as ordinary
Incone, that her cost basis should be reduced, and that
appel l'ant could not use the installnent nethod of reporting
for the years 1949 through 1953.

Section 17711 (now 18161) of the Revenue and
Taxation Code, which is substantially the same as its federa

.counterpart (Int. Rev. Code of 1939, § 117; Int. Rev, Code Of

1954, § 1221), provides that the term "capital asset” does
not include property held by a taxpayer primarily for sale to.
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custoners in the ordinary course of his trade orbusiness.

It is apparent that during the years in question
appel lant held her lots primarily for sale. \Wether appellant's
activities in relation to their sale amunted to a trade or
"business is an issue of fact and there is no onedetermnative
test. (John D. Riley, 37 T.C 932, aff'd, 328 F.2d 428.) '

Appel | ant su?gests that she was nerely |iquidating
her property. No doubt, one may |iquidate an asset in the
nmost advant ageous way and still obtain capital gains treatnent,
but a taxpayer is no |ess in-the real estate business sinply
because the objective is to liquidate property. (¥chong .
Conmi ssi oner, 246 F.2d 445; Ehrman v._Conmi $sioneér, 0 F.2d
%07, ceri. denied, 314 U S &8 (86 L. Ed. 5341.) If the
activities amount to the conduct of a business, a sale in the
ordinary course of such business is not entitled to the pre-.
ferred status accorded capital gains. (Home Co. v. Comm ssioner,
212 F.2d 637.)

A careful review of the record convinces us that
appel I ant nust be considered to have been in the real estate
business.  (Ehrman v. Conm Ssioner, supra.) The large Suns
invested in inprovenents, the great number of and, at tinmes,,
very frequent sales, and the lack of other incone prOdUCInﬁ
activities allmake it difficult to escape the inference that

appel | ant was conducting a business. The self-descriptions
of "subdivider" or "real estate" contained in appellant's
returns are evidence of her business. (John D |l ey, supra.)

Appel 'ant_al so relies upon sections 18197 and 18198
of; the Revenue and Taxation Code which were enacted in 1955,
(Stats. 1955, pp. 1807 and 1808.) Section 18197 provi des
that a | ot or parcel which is a part of a tract of real property
wi Il not be deemed to be held primarily for sale in the regular
course of business solely because of the taxpayer having sub-
divided it for purposes of sale or because of any activity
incident thereto, if certain conditions are met.  Appel ['ant
has failed, however, to denonstrate that these requirenments
have been satisfied.

One of the necessary' conditions is that no substan-
tial i nprovement that substantially enhances the value of the
| and has been made by the taxpayer or a corporation controlled
by him_ (Rev. & Tax. Code, § 18197, subd. (b).) Respondent's
regul ations interpreting this provision state that among the
| nprovements which W Il be considered substantial are "utilities
such as sewers, water, gas, or electric lines." (Cal. Admn.
Code, tit. 18, reg. 18197-18199, subd. (c¢)(4).) A water system
was Installed on appellant's |and through a conPan% formed by
her and she has made no effort to establish that the install|ation
was outside the meaning of the statute. She cannot, accordingly,
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rely upon section 18197.
Neither is appellant ai ded by subdivision (c) of

section 18198 which states that for the purposesof section

18197, the installation of certain inprovenents, including
water facilities, wll not be deemed to be a subst anti a

I mprovenent if it is shown to the satisfaction of the Franchise
Tax Board that the parcel would not have been marketable at the
prevailing | ocal ﬁrlce for simlar sites wthout such |ngr ve-
ment, Appellant has not fulfilled this requirenent. T ast
sentence of section 18198, wai ving the above requirement in
the case of property acquired through the foreclosure of a
lien, is of no avail for any of the years in question since

it was notenacted until 1961. (Stats. 1961, p. 2208.)

The Franchise Tax Board reduced appellant's 'cost
basis per lot from$160 to $25 on the ground that appellant
had not substantiated the |arger anpunt. The substantiated
anmount s SEent by appell ant for surveying, clearing and
| evel ing have been allowed in part as current expenses and
the remainder has been added to the basis of the |ots as
being for capital inprovenents. Respondent’'s action is pre-
sunptively correct and appel |l ant has, of course, the burden
of proof. LongVv. Conmi sSioner, 96 F.2d 270, cert. deni ed,

305 U.S. 61 L. 'Ed. 35%2].7 No evidence save appellant's

own very general statements has been offered to support the

$160 basis clainmed for the property in question. Appellant's
advances to the water conpany cannot be consi dered p%rt of
the basis for her lots. W, therefore, sustaln respondent’s

action in this respect.

The installnment nmethod of reporting, -which appel | ant
seeks to adopt, provides a means whereby a taxpayer nay report
as income in any one year a portion only of the total gain
realized froman installment sale. (Rev. & Tax. Code,

§§ 17577, 17578, fornmerly §§ 17531, 17532,?The Franchi se Tax
Board argues that appellant's failure to file tinmely returns
precl udes her fron1ut|I|Z|n? this nethod for the years 1949
through 1953. In light of the recent |iberalizati'on of the
rules’in this area, We conclude that respondent is in_ error

(Baca v. Commissioner, 326 F.2d 189; E. E. MecGillick Co.,

iz T.c. 1059.)

Appel I ant contends that the assessnents for the years
1954 and 1955 are invalid in that they were mailed nore than
four years after the returns were filed. W take officia
notice of the fact that the Franchise Tax Board has on file
wai vers slﬁned by appellant extendln? the statute of limta-
tions, With' respect to those years, to April 15, 1961.

.Since the notices of proposed assessment in question were

dated February 3, 1961, it appears that they were tinely.
(See Rev. & Tax. Code, § 18589.)
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Pursuant to the views expressed in the opinion of
the board on file in this proceeding, and good cause appearing

t her ef or,

I T IS HEREBY ORDERED, ADJUDGED AND DECREED, pursuant
to section 18595 of the Revenue and Taxation Code, that the
action of the Franchise Tax Board on the protest of Florence L
Cuddy agai nst - proposed assessnents of additional personal
i ncone tax in the anounts of $21,13, $31.92, $23,01, $15. 96,
gzzz. 69, $182.49, $528.31, $954. 33, $1,902.33, $2,356.05 and

2,617.45 for the years 1949 through. 1959, respectively, be
and the sane is hereby reversed with respect to the question
of installnment reporting for the yearsig4g t hrough 1953. I n’
all other respects the action of the Franchise Tax Board is

sust ai ned.

Done at Sacramento -, California, this 12th ,
day of May , 1965, by the State Board of Equalization.
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