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This appeal is
.I the Revenue and Taxation

Tax Board on the protests
I, .> Thomas against proposed

:i. .:’ income tax in the
5 ‘.. : ;i:x:,, ‘; ‘2:

‘. + years 1959 and 1960, respectively,
. .>. -.f ) ,;:., -s,.; : (‘.( : ,,, 3 ,. . ,: 4 ,, .:.+;

.,’* - I, :; ,: :..> I ., ”,... ; ,_ , “I’ Carlton F, Thomas  (hereafter  called  appellant)  and ,:;i’?l$,z;
j ,:. ‘.
,I (‘,. ‘“Y (: Jacqueline G. Thomas are husband and wife and filed a. joint ‘,’ ‘r.?$~ffI *.I::. ( ;.: . .‘.,, ,,’ :, income tax return for each of the years in question, : ;;‘.,‘.,.:.,

: .‘., :~ ,“,.,  ,:’ ,s %
‘., ; . .

:, .i’, j.' For many .years ,appellant, although holding his OWN
broker's license. has been a real estate salesman under an

":~~~~,i~~$
.,:.:;i:

. ..‘_.

oral agreement with R. A, Rowan & Co,, a California real estate ,;::;;.';>
brokerage corporation (hereafter called the company). The ,.::'$;
agreement is the'same for all salesmen working with the company....,$
As listings are acquired by the company, each is assigned to : ,;,;-,:.,‘y

one of the .salesmen,  who works on his listings without assist-.';.,;'~$$
ante from anyone. A listing is reassigned only when a salesWn;.%&:;
can show no progress on it, Correspondence with clients -and ,;:._':~,'$?$
prospect2,ve clients bears the company's letterhead, and all ,“.:; $~;;$,j
transactions must be approved by .the company before C-lOSine;.-.,~~~~~~~~~~~~;~~~~
The company furnishes all office facilities including desk. in :c: _:

: i A.,, ‘;“,y.‘;$\,y:j,



which appellant participates. Unemployment insurance and
::I. .I .<-,

-. ‘,“_.;f’~j_$.:,; -.., t:.i ,,.,2 : ,.;-
social security contributions and income
deductions are made by the company as an
to lappellantis  portion of commissions.
set hours for work and are not limited to

area. They do not have an expense account
the,y receive a salary or advances, CornmIssions are paid to
the company, which in turn pays 50 percent of each to the
re%ponsible salesman,

In 1957 appellant received an assignment which
dzffered slightly from the usual d Mr, Rowan, chairman of the
board of R. A. Rowan & Co., had connections w,ith a family that
had certain commercial property to sell (hereafter called the
Pe0k property). Ajppellant, who specialized in commercial
pr'operty, was assigned the Peck property but was to get.only
40 ;percent of the commission, Mr, Rowan was to get 10
and the company was to retain its customary 50 percent,
seJW_ers gave appellant a written authorization.to sell,
ex$%red on May 14, 1957.' This authorization
extended, and appellant continued his efforts to find
The property was finally sold in 1960, and in
tha't year appellant claimed the benefits
provision of section 18241 of the Revenue
for his portion of the commission. .

Respondent proposed the additional assessment here
in-'question on the ground that section 18241 was not applicable-$$$~$
and also that one-half of the business expenses claimed in
appellant's 1959 and 1960 returns were not deductible.

.~...:F$:!$~i";' :'. :’ -,i ,&,;. . . .,‘Z?$.’ g . ‘;..t’,,, .::.ytjy;:~~,’

Section 18241 of the Revenue and Taxation Code i 4, i>.‘: ,..l‘~‘...~‘~,“~\~.. f.y.>,..: + 1
provides that if 80 percent of the income from "an ernployment"~',~~~~~~~
ext.ending  over 36 months or more is received in. one year, the,.' ~,'~)$$?
income is to be taxed as if it were received ratably during ,, :,, \.',T,'c:Q.~.~,“,>;.“~:;‘,;!
the period the services were performed. 2 J$; .:.:

.,,,:..I::?‘.:’

The regulations interpreting section 18241 make .
; ,C_.f  1 1 :7

.,,.:t.;‘;.i. ‘,,'<>
the distinction between general services and "an employment," '::'.*'&:,.I:,“< ;.:
Where there is an arrangement to perform general services there ';:;$fi
Is'not "an employment" even in the instance where the services ,";-';.  I.>,_I
are performed on a particular project.

: j:‘>. ),
. .., ‘:.

tit.. 18, reg. 18241(b), subd.
(Cal, Admin. Code,

(2),) But the regulations clearly.%::!
contemplate the possibility that a taxpayer may have both an ~2~$~~~~~
arrangement to perform general services and an,arrangement  to ?:;-(:.s  :.L', L‘,# ‘,, ‘,< : ‘,‘, ,
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that he was performing general services. The basis of the .<‘j’,;:$?,:

agreement was that appellant would attempt to sell whatever
‘: ‘?;,“~~.x  ; 1:.+Q$<

listings might come into the companyts hands and be assigned $&Y&
to Ihim. This is the work of a general salesman, (Frank S, r-X,tL::,$V>.-.;.: ,i ,4,<
Ranz, 31 T.C. 91, affld, 273 F.2d 810, interpreting the federai,,!~$$$
counterpart of'section 1.8241.) When a piece of real estate , J_?f_~:-- a,.i..c.  .-, <$ +
was assigned to a salesman the arrangement with the company ,- ‘!:;,,.:7,:\

was not narrowed,into one to effect a particular result but
:.'1;,:7;,I .;, 7’ :‘:’ ,

<’ ‘;,$2;‘;  ?;-’

remained one for general services, some of which were to be
., y,;,~.’ yi:;r
$;.Q>; F

performed upon a particular project. To be distinguished from' X::;,..!:?:.I
appellantfs situation is that of a real estate broker who inde-:~$?':'
pendently deals with various clients. It has been held under .$~'~$$
the predecessor of the existing federal counterpart of our : ‘.:,,r,r&;y
st&ute that each transaction'could then be treated as separate;:::~~~~~~,i
and distinct. (Wattley v, Commfssioner, 275 F,2d 461 o ) ,,,,,.-,:‘i,‘f:?".,;;,I :: i:‘,, ),I,, ‘,‘i, :$.! -.’ c(.: ,..,‘C

Turning to the sale of the Peck property, we do not L~;~~~$~$~~~,,..
. ...-;- .‘-
,. : : see that it presented an extraordinary sales problem When .,:;ri:,~~,~~.~;~;~~~~;’ #. ,’ compared with others the appellant handled for the -company. : :$\.Y$~$?.,

_’ .,,,/ ," :;. The-single demonstrable difference is that the appellant was .:::~?:$I'~$
: .,,; to get a different percentage of the commission. That does Y G$,$$?~: ,‘;‘~;ir’;;‘“*,”

not remove the transaction from the scope of the general :.i’. i..~;,7F;i;;zy;;.c
arrangement. (Frank S. Ranz, supra,) Therefore, the income 1: “;,,;i$‘!‘z;;;,
attributable to the Peck sale is not separable from the .‘.. ‘, ‘_‘y”_;:,: ‘., ., ,. ::_, ;7, ;I’

Y other income from the company. Under all the facts of the .:....'.~.~i;:.~~~j'~~
c&se, it was not derived from an arrangement to effect a ,I.:, ?!$J~~r~.
particular result, I ‘I :,,.y .‘,$,,,; $ _ ..;.-;;. :i::,z>,2.x’::. I:‘,,<I ‘;,,’ ;::> :..

.I On appellant's returns for 1959 and 1960 'appellant" :“‘{$;~~~,
claimed deductions for business gifts and entertainment and ,: ;':7:fi;~:.f;7

‘ ‘. presented receipts or checks for less than one-half of the
.I .: :! ,. claimed expense.

/, : ‘: the deductibility
’ ,.;'without supporting records or

be allowed some deduction even
: exact amount claimed (Cohan v,

s%nce the respondent has
were supported we will_’

:.. O R- -
. ' Pursuant to the

s. the board:.on file in this\- therefor, ‘, ,‘.’‘.,. .; 1’ >

D E RI - -
views expressed
proceeding,’ and
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Appeal of Carlton F. and Jacqueline G. Thomas
e

IT IS HEREBY ORDERED, ADJUDGED AND DECREED, pursuant ;.::P,';.'[,"
to section 18595 of the Revenue and Taxation Code, that the .:,. i::.:'l  "i$::
action of the Franchise Tax Board on the protests of Carlton F. : “‘~$~~zi
and Jacqueline G. Thomas against proposed assessments of addl- ,‘,:,:;;ft:,,
tional personal income tax in the amounts of $141.19 and $955.77 ..:~~:~,~i_i~;;;
for the years 1959 and 1960, respectively, be and the same is
hereby sustained.

‘..;:_.r!y,-;

I, ^'
Done at, Sacramento , California, this 27th ,ll:'-  :: ‘,.

day of Chtober,.  1964, by the State Board of Equalization. ‘.:‘?
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