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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALIFORNI A

In the Matter of the Appeal s of

THE HARTFORD FI NANCE CORP. OF
SAN BERNARDI NO, w. R. KIRKLEN,
TRANSFEREE, et al.

Appear ances:
For Appel | ant: Paul Egly, Attorney at Law
For Respondent: Burl D. Lack, Chief Counsel'

oPLLNION

These appeal s are made Pursuant to sections 2576la
and 25667 of the Revenue and Taxation Code, fromthe action of
the Franchise Tax Board denying the petitions of The Hartford
Finance Corp. of San Bernardino, W R Kirklen, Transferee,

et al., for reassessnent of jeopardy assessnents of addit.ional
franchise tax in the anount$ and for the taxable years indicated.

bel ow:

Year Endi i
Appel | ant February % S Amount .

The Hartford Finance Corp. 1957 © . $506 .45
of San Bernardi no, 1958 - '531.82
W. R. Kirklen, Transferee 1959 92.02
The Hartford Finance Corp. 1 .

of Riverside, 18% $ﬁ§§’%§
W. R. Kirklen, Transferee 11959 46,24
The Hartford Finance Corp. .- L - 1957 | i $514.,07
of Ontario, 1958 .. 539,83
W R, Kirklen, Transferee 1959 . 132,35
The Hartford Fi nance Corp. 195 $716. 92
of Covina, 195 .752.83
W. R. Kirklen, Transferee 1959 139. 56
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The above naned corporations (hereafter "the Hartfords"
were formed under the laws of this state in March of 1956 by
M. W R, Kirklen, owner of all the Hartfords' stock. Each
Hartford corporation had a capitalization of $6,000 and engaged
primarily in buying and selling conditional sales contracts.

~ W. R, Kirklen was also the sole owner of several .
corporations (hereafter "the Kirklens") which operated retajl
outlets selling furniture and %ppl iances to the general public
on cash or credit terns, Credit sales were made under con-
ditional sales contracts which were then sold to various
financial institutions. for an anmount equal to the face value
of the contract plus discounted interest, Approximtely 40
percent of the Kirklens' profits was derived from the discounted
Interest received on the sale of these contracts. |n order
to avoid the federal surtax inposed on taxable corporate income
in excess of $25,000, the Hartfords were formed for the purpose

of diverting such profits to separate corporate entities.

The Seaboard Finance Oorg)an (hereafter "Seaboard"),
an unrelated corporation, had handled the bulk of the Kirklens'
aper. Upon the formation of the Hartfords, Seaboard agreed
0 accept the paper fromthemrather than the Kirklens, only

after the latter had jointly and several |y guaranteed the
Hartfords' obligations.

In a typical credit sale, credit information would
be transmtted to Seaboard by one of the Kirklens' enpl oyees.
Seaboard woul d check the custoner's credit and give its$ .apﬁroval.
The custonmer woul d execute a conditional sales contract with the
Kirklen store and receive his nerchandise. The contract would
then be assigned, w thout recourse, to one of the Hartfords
which in turn would assign the instrunent, wthout recourse,to
Seaboard. In return Seaboard would mail back a single check.
The Hartford conpany woul d be credited with the amount of dis-
counted interest contained therein and the balance woul d be
credited to the Kirklen store,

The Hartfords assigned contracts only to 'Seaboard and
handl ed only Kirklens' paper, N nety-eight percent of the
contracts were handled in this mnner. he remai nder were
di scounted by the stores directly with the Bank of Anerica or
a simlar lending institution, n all cases, the terns of the
sales contracts Wwere basically the same as those purchased by
national banks,

The assets of the Hartfords consisted of cash and .
accounts receivable, Their business was conducted by utilizing
of fices and supplies belonging to the Kirklens, together wth
the services of officers and employees on the Kirklens' payroll,
Inreturn they paid the Kirklens an occupancy fee and were
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charged with the cost of services and supplies, Each of the .
Hartfords nmafntained separate books and filed separate franchise

t axr et urns,

The record does not state the number of contracts
handl ed northe dollar volunme of such business. |t appears,
however, that the total interest income accrued.by the Hartfords
amounted to $62,557.59 and $17,628.08 for the inconme years
ended February 28, 1957 and 1958, respectively. These funds .
were |oaned to the Kirklens on undi scl osed terns.

At the hearing of this matter it was stipulated
that the Hartfords were separate, distinct entities and we
shal| treat themas such for the purposes of these appeals.

The sole question presented is whether the Hartfords
were properly classified as financial corporations under section
2?]183 of the Revenue and Taxation Code so as to be taxable at
the rate applicable to banks and financial corporations,

~ Two tests nust be met before a corporation may be
classified as a financial corporation under section 23183:
(1) I't nust deal in noney as distinguished from other commodi -
ties (Mrris Plan Co. v. Johnson, 37 Cal. App.. 2d 621 [100 P.2d
ug%]_), WII A kl ((r:rrust bE’ TN SubS s&antl al corrpetltlzgnc\évllchd 280
nat i onal banks own_Fi nance Corp. v, McColgan, :
(144 p.2d 3311.) P

o ~ Wiile conceding that they were dealing in noney as
di stingui shed from other commodities, it has been argued, on
behal f "of the Hartfords, that they were not in substanti al
competition with national banks.

There can be no question as to the fact that the
Hartfords were operating in a field also occupied by national
banks. The record before us establishes that sonme of the
Kirklens' contracts were discounted wth banks and that all
of the contracts involved were substantially the same as
t hose purchased by national banks. (See al'so Crown Finance
€orp. . McColgan, supra, holdi n? that a firmengaged in.
purchasi ng con%iltlonal sal es confracts and account$ receivable
In personal property, consisting primarily of household furnishir
was conmpeting wth national banks.)

The circumstance that the Hartfords only purchased
contracts fromthe rel ated Kirklen corporations and did not
serve the public in general does not insulate themfromthe
financial classification, As we have previously held on very
simlar facts, substantial conpetition may exist” regardless
of this circunstance, (A_gﬁeal of Hunphreys Finance Co,, Cal,
St, Bd. of Equal,, June 20, 19560; gal 0 on Picture

Financial Corp., Cal, St, Bd, of EqUar., Jury ZZ, 1958.)
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It Is argued that the Hartfords cannot be consi dered
to be conpeting w {h national banks because they were, in
effect, nerely conduits or pipelines between the Kirklens and
Seaboard, perform n% no services or functions other than trans-
mtting the paper that had been approved by Seaboard, Un|ess
the term"separate entity" is to be deprived of any practical
significance, the argument is inconsfstent with the stipulation
that the Hartfords were separate entities,

_ In order to gain a tax advantage, the Hartford cor-
porations were formed to carry out the function of acquiring
and disposing of conditional sales contracts with 'the intent
that they should be consfdered separate taxable entities,
sufficiently viable to attribute the interest income to them
rather than to the Kirklens, Now, to escape a tax detriment*
it is contended that they were nmere shells, performng no real
function. The E)arties i nvolved in creating a corporation do
not have the option of treating it as a sham (Hggins v,
Smth, 308U,S.473(84 L. Ed, 4061; Moline Proper‘[‘lg'g'r Inc. V.
-Comm ssioner, 319U.S. 436 (87 L. Ed, T14997.])

_ It is unquestioned that the Hartfords were engaged
in trading in substantial quantities of the same commodity
that national banks deal in, This, we believe, is the focal
point of conpetition and the fact that the Hartfords'
oPerat!ons were not parallel in all respeets to 'the business
of national banks is not controlling. See Appeal of Stock=
holders Liquidatine,Ceem.., Cal. St., Bd, of “Equal., FED. 5,1963;
gal 01 Wnier Mortgage Co,, Cal. St, Bd, of E val ., Feb. 5,
1963; Appeal o e Marble co,, Cal, St, Bd. or Equal., Feb. 5,
1963, Wherei m we held certain | oan correspondents to be:
f1nancial corporations even though the |oans were_nade for the
?urpose of transferring themto third parties,) The courts of
his state have made i{ abundantly clear that once it has been
determned that a corporation is dealing in the same comodity.
handl ed by national banks, differences 1n the terms and condi-
tions under which that class of business is transacted are -

|62<::Lo[nsequent ifl ' §Morris Pl an OOC0V° Johnson, 37 Cal . App,z'gd
100 P.2d 493]; 0 | Nance , V. McColgan, 23 Cal.
280 [144 P,2d 331].) ’

Pursuant to t he views expressed in the opinion of
H;e bfoard on file in thi S proseeding, and good gauseappearing
erefor,
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A

i
_ | T 'Ts HEREBY ORDERED, ADJUDGED AND DECREED, pursuant

to section 25667 0f the Revenue and Taxation Code, that the

action of the Franchise Tax Board denying the petitions of The

Hartford Finance Corp. of San Bernardino, W R Kirklen,

Transferee, et al., for reassessnent of _jeopardy assessnents

of additional franchise tax for the amounts and for the tax- -

abl e years set forth in the opinion of the board on file In

this proceeding, be and the sane is hereby sustained.

Done at Sacranento , Jalifornia, this 12th day
o f May , 1964, by the State Board of Equalization.

- U O Neabo _Chairman
/\XL€Uf%;4 Cﬁi‘;X6?L4Lfc,1gﬁ/Membér
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