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, Appeals of The Hartford Finance Carp, of San Bernardino, etc.

0 charged with the cost of services and supplies, Each of the
Hartfords mafntained separate books and filed separate franchise
taxreturns,

The record does not state the number of contracts
handled nor the dollar volume of such businessc It appears, 
however, that the total interest income accrued.by the Rartfords
amounted to $62,557.59 and $17,628.08  for the income years
ended February 28, 1957 and.1958, respectively. These funds .
were loaned to the Kirklens on undisclosed terms.

At the hearing of this matter it was stipulated
that the Hartfords were separate, distinct entities and we
shall treat them as such for the purposes of these appeals.

The sole question presented is whether the Hartfords
were properly classified as financial corporations under section
231.83 of the Revenue and Taxation Code so as to be taxable at
the rate applicable to banks and financial corporations,

Two tests must be met before a corporation ma be
classified as a financial corporation under section 23153:
(1) It must deal in money as distinguished from other commodi-
ties (Morris Plan Co. v. Johnson, 37 Cal. App. 2d 621 (100 P.2d

-a
493]), and (2) it must be in substantial competition with
national banks (Crown Finance Corp. V~ McColgan, 23 Cal. 2d 280
1144 P.2d 3311.)

While conceding that they were dealing in money as
distinguished from other commodities, it has been argued, on
behalf of the Hartfords, that they were not in substantial

.
_. competition with national banks.

There can be no question as to the fact that the
Hartfords were operating in a field also occupied by national
banks. The record before us establishes that some of the
Kirklens contracts were discounted with banks and that all ’
of the contracts involved were substantially the same as
those purchased by national banks. (See also Crown Finance
V*Corp. McColgan, supra, holding that a firm engaged in
purchasing conditional sales contracts and accounts receivable
in personal property, consisting primarily of household furnishings,
was competing with national banks.)

The circumstance that the Hartfords only purchased
contracts from the related Kirklen corporations and did not
serve the public in general does not insulate them from the
financial classification, As we have previously held onvery
similar facts, substantial competition may exist regardless .:

l
of this circumstance, (Appeal of Humphreys Finance Co,, Cal,
St, Bd. of Equal,, June 20, 19bO; Appeal of Motion Picture

@b) Cal, St, Bd, of Equal., July 22, 19545.)
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It is argued that the Hartfords cannot be considered
to be competing with national banks because they were, in
effect, merely conduits or pipelines between the Kitiklens and
Seaboard, performing no services or functions other than trans-
mitting the paper that had been approved by Seaboard,
the term "separate entity"

Unless
significance,

is to be deprived of any practical
the argument is inconsfstent with the stipulation

that the Hartfords were separate entities,

In order to gain a tax advantage, the Hartford cor-
porations were formed to carry out the function of acqufring
and disposing of conditional sales contracts with 'the intent
that they should be consfdered separate taxable entities,
sufficiently viable to attribute the interest income to them
rather than to the KIrklens. Now, to escape a tax detriment*
it is contended that they were mere shells, performing no real
function. The parties involved in creating a corporation do
not have the option of treating it as a sham. (Higgins v.
Smith, 308 U.S, 473 (84 L, Ed, 4061; Noline Properties, Inc, V.
-Commissioner, 319 UeS, 436 [87 L, Ed, 1499Jo)

It is unquestioned that the Hartfords were engaged
in trading in substantial quantiLties of the same commodity
that national banks deal in, This, we believe, is the focal
point of competition and the fact that the Hartfords'
operations were not parallel in all res ects to 'the business
of national banks fs not controlling.
holders.Liquidating Carp

7See Appeal of Stock-
Cal. St., Bd, of Eaual., Feb. 5# 1963;

Appeal of Winter Mortgagi9Co., Cal. St, Bd. df Equal., Feb, 5$
1963; Appeal of The Marble Coo0 Cal, St, Bd, ol‘ Equal., Feb. so
1963, wherein we held certain loan correspondents to be:
financial corporations even though the loans were made for the
purpose of transferring them to third parties,) The courts of
this state have made it abundantly clear that once it has been
determined that a corporation is dealing in the same commodity.
handled by national banks, differences in the terms and condia
tions under which that class of business is transacted are ’
inconsequential, @orris Plan Co. v, Joh%ono 37 Cal. App,'rZd
621 (100 P,2d 4931; Crown Finance Co, w,
2 8 0  [a44 Pe2d  33111,)

o 23 Cal, 2d

CRBER.--w-e

Pws~wt  to the views expressed in the opinion of

-0

the board on file in this proceedf
therefor,

Q and good pause appearing’
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IT ;XS HEREBY ORDERED, ADJUDGED AND DECREED, pursuant

to section 25667 of the Revenue and Taxation Code, that the
action of the! Franchise Tax Board denying the petitions of The
Hartford Finance Corp.
Transferee, et al.,

of San Bernardino, W. R. Kirklen,
for reassessment of jeopardy assessments

a

of addltlonz$l  franchise tax for the
able years set forth in the opinion
this proceedYng, be and the same is

Done at Sacramento
O f May , 1964, by the Statefi

amounts-and-for  the tax- ’
of the board on file In
hereby sustained.

California, this 12th day
&ard of Equalization.

M e m b e r

Attest:


