did sales,

appellant's Cabarrus!
It
in
equipment.
b,18 0.13 percent and 3.02
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percent of its sales to California, The Franchise Tax Board
revised appellant's allocation Of income to California using

a two-factor fornula of payroll and sales, On the ground that
al |l of appellant% sales, except those made to purchasers in

t he Philippine |slands with whom Jesus Cabarrus had no connec-
tion, were properly attributable to this state respondent

al | ocat ed 99,80 percent, 98.68 percent and 98.40 percent of
the sales to California, Only the action reapportioning sales
IS in dispute,

~ Wth respect to the place where sales should be
apportioned for the purposes, of the sales factor in the alloca-
tron fornula, the focal point for consideration is the place
where the activities of the corporation's officers and enpl oyees
occurred which resulted in the sales. (El Dorado G| Wrks v.
McColgan 34 Cal, 2d 731, 742 (215 P.249,T] appeal di sm Ssed,
340 U.5.0% [951., Ed.589]);IrvineCo.v. McColgan .28, Cal. 2d
160 [157 P.2d 8& ”R Sal es made Dby 1 ndependent brokers are not
considered to r2 sales activity by the' corporation in conputing
the-sales factor, (lrvine Co, v. McColgan, supra, 168.)

The Franchise Tax Board argues that the sales of iron
ore were not attributable to any sales activity by appellant
itself. Itis urged that these sales were solely attributable
to the efforts of Seneo and Yoshio Hachiuma who, aIthou%h t hey
may have been officers or enployees of appellant, nust be con-
sidered to have been acting In their capacities as enpl oyees of
t he Nanyo Bussan Co,, an 1ndependent agent, Thus, respondent
concludes t hat a11 sales in Japan were made by an | ndependent
agent and cannot be apportioned outside this state. Further,
respondent submits that appellant engaged in no activity wth,
regard to the sales nade to Philippine purchasers w th whom
Jesus Cabarrus was closely connected, It alleges that because,
in each case, M. Cabarrus was an officer of the purchaser no
sales effort was required, 1In the absence of any selling
activity, respondent argues that these sales nust also be
0 California,

. W are of the opinion that the Franchise Tax Board's
concl usions are not supported by the record, Assuming, Wit hout
deciding, that we can discount the activities of the Hachiumas
and Jesus Cabarrus, there still remains, uncontradicted by

evidence in the record, the fact that Mr. Schinazi, Joaquin

Cabarrus, Mr. Chavez, and several other persons stationed in

San Franci sco, as well as Mr. Johansson, had a part in these

sales, Unless We are prepared to conclude that alopel | ant paid
the salaries and traveling expenses of these people for no
reason at all, sone inportance nust be assigned to their activities,
The ract that the effort appellant expended in securing these
orders may have been small, because of its influential connections,
does not justify apportioning these sales to California where none
of the negotiations occurred, (Appeal of Reno Ligquor Co., Cal.

St. Bd. of Equal., Feb, 17, 1959, 2 CCH Cal, Tax Cas. par. 201-2i8,
P-H State & Local Tax Serv. Cal, Par, 13201.)
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Pursuant 1O the views expressed in the opinion of
mgret}ooarrd onfilein this proceeding, and good cause appearing

. I7 | S HEREBY ORDERED, ADJUDGED anp DECREED, pursuant
to section 25667 of the Revenue and Taxation Code, that the
action Of the Franchise Tax Board on the protest of Overseas
Central Enterprise, Inec., a%al rhst aproposed fassessments of
additional franchise tax Ih the amunts o _$638.64,_$3,A749.0_;{
and-$2,128,32 for the income years ended April 30, 1956, 195
and ‘1958, respectively, be and the same is hereby reversed
with respect to reapportionnment of appellant's sales. |n all
ot her redspects the action of the Franchise Tax Board is
sust ai ned,

Done ¢ Sacramento California, this 18th day
of February » 1964, by the &ate Board of Equalization.

~

Nl j\ . f.oak e ), Chairman

Y. / K/—;L/////_,\anber

., Menber

Attest: %@‘W’ » Secretary

J’ZL /LM { — M , Menber
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