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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALIFCRNIA

In the Matter of the Appeals of ;
L' Al GLON APPAREL, | NC. )

For Appel | ant: Archibald M Mill, Jr., Attorney at Law

" For Respondent: Burl D. Lack, Chief Counsel
| srael Rogers, Associate Tax Counse

OPINION

~These appeal s are made by L'Aiglon Apparel, Inc., pursuant to
Section 25667 of the Revenue and Taxation Code fromthe action of
the Franchise Tax Board on Appellant's protests against proposed
assessments of additional corporation inconme tax in the amounts
of  $53.19, $66.40, $68.63, $62.25, $102. 15, $132.27, $90.79,
$170.95, $143.96, $205.66, $ 394.08, $508.76, $342.14, $453.92 and
$491.98 for the taxable years ended June 30, 1937 through 1951,
respectively, and pursuant to Section 26077 of the Revenue and
Taxation Code fromthe action of the Franchise Tax Board denying
Appel lant's claimfor refund of corporation income tax in the
amount of $296.91 for the taxable year ended June 30, 1952.

~Appel ant nmanufactures wonen's dresses which it sells to
retail stores in various parts of the United States. Its nmanu-
facturing facilities are in ffaryland and its home office is in
Phi | adel phia.  Appellant has not qualified to do business in
California nor does it maintain an office or a stock of goods
E%Eef It has no telephone or other directory listings in

i fornia.

Since 1934, Appellant's sales to California retailers have
been solicited by ir. Carence M. Ferry, whose territory extends
west from Lenver. Beginning in June of 1949, M. Ferry's wife
El i zabeth has solicited sales as Appellant's representative in
the smaller cities of California and Nevada. The terms of their
agreenents with Appellant are not contained in witten contracts.

The sales are nade in Appellant's nane. Appellant establishes
the prices and conditions of sale and all orders are subject to
acceptance by Appellant at its Philadelphia office. Al mtters
such as shipnent of goods, billing, payment, and adjustnents are
handl ed directly between Appellant and the stores. ~New accounts
ﬁre subject to ‘Appellant's approval and it absorbs all credit

0SSes.
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Appel | ant provides the Ferrys with sanples of its products
and with stationery and order fornms bearing the LtAiglon nane.

~The Ferrys periodically hold conrercial style shows in their
territory at their own expense. They also make two or three
trips a year to Philadel phia to view Appellant's new fashions
Aﬁpellant rei mourses them for the travel expenses incurred on
these trips but they are not conpensated for their tine.

~ The Ferrys work out of their home in Los Angeles and provide
their own transportation. They arrange their own itineraries and
set their own hours, days of work and vacation; theY receive no
paid vacation or sick leave. An affidavit of Appellant's
president states that the Ferrys are authorized to hire sal esmen
or other enployees to assist them The Ferrys may represent
other manufacturers if their level of business for Appellant
reaches a certain point. However, they have never availed them
selves of the privilege of either hiring hel pers or representing
anot her manufacturer. -

~ During the period from January 1 to June 30, 1949, ApPeIIant
paid rr, Ferry a fixed nonthly salary plus expenses. At all

other times during the period under Teview, M. Ferry and his

w fe worked exclusively on a conmssion basis, receiving credit
for every sale in their territory, whether or not personally.
solicited. They paid all of their business expenses, including
the costs of transportation, hotels, neals, display roons and
style shows, excepting the costs of sanples, stationery, order
forns and trips to Philadel phia as previously indicatéd. Appel-

| ant withheld social security taxes and Federal income taxes from
the amounts it paid the Ferrys. The Ferrys considered thenselves
to be enployees of Appellant.

Under applicable sections of the Revenue and Taxation Code
and the regulations adopted by the Franchise Tax Board pursuant
thereto, foreign corporations which have neither enployees nor
stocks of goods in California, and which engage in no other
activities here, are not subject to tax under the provisions of
the Bank and Corporation Tax Law of this state, even thouzh they
ship goods to customers here. Likew se, such corporations are
not taxable even though sales are made to custoners in this state

ursuant to orders taken by independent brokers or dealers.

wever, when goods are shipped to California customers pursuant
to orders taken by enployees in this state, a foreign corporation
1s, aceorailing to the California law subject to the California
Corporation I ncome Tax on that portion of its income attributable
to its activities here even though it neither maintains a stock
of goods here nor engages in any other activity within our borders.
éRev. & Tax. Code, 2§ 23501, 23040; Cal. Adm n. Code, Tit. 18,

eg. 23040(b).)
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Upon the theory that the Ferrys were Appellant's enployees,
Respondent in 1958 affirmed the proposed assessments under review
and denied Appellant's claimfor refund of tax paid pursuant to
a return filed for the year ended June 30, 1952.

Appel ' ant argues that the taxes are barred by Public Law
86-272, a Federal act which places certain |imtations upon the
ower of a state to tax income derived frominterstate comrerce.
By its terns, the act does not apply to taxes "assessed" prior to
its effective date, September 14, 1959. The tax for the year
ended June 30, 1952, was sel f-assessed and paid |ong before that
date. ~Since a proposed assessnment is considered to be an assess-
ment within the neaning of Public Law 86-272 and all of the pro-
posed assessments under appeal were issued prior to Septenber 14,
1959, we conclude that they are not barred by the Federal act.

fﬁggeal of Anmerican Snuff Co., Cal. St. Bd. of Equal., April 20,
, . lax Rep. Par. 201-538, 2 P-H State & Local Tax
Serv. Cal. Par. 13223.) Appellant's constitutional obgectlons
to the application of California's corporation income tax are

answered in Northwestern States Portland Cement Co. v. flinnesota,
358 U. S. 450 (3 C. Ed. Zd 4217,

VW nmust decide then, whether the Ferrys are Appellant's
enpl oyees or are independent contractors. |n construing the
busi ness rel ationship between Appellant and the Ferrys it is the
total situation that controls. _(Bartels v. Birmingham, 332 U S
126091 L. Ed. 1947].) The nost im ortant tacror T det erm ni ng
this question is the right to control the manner and means of
acconplishing the result desired. |f the enployer has the
authority to exercise conplete control, whether “or not that
right is exercised with respect to all details, an employer-
enpl oyee relatlonshlg exists. (Enpire Star N nes Co. v. Cal.
Emp, Corn., 28 Cal. 2d 33, 43 (B8 P. 20 686]Wiere there is no
express agreement as to the right of the claimed enployer to con-
trol the node and manner of doing the work, the existence or
nonexi stence of the right nust be determ ned by reasonable
I nferences drawn from the circunstances shown. (Burlingham v.
Gay, 22 Cal. 2d 87, 100 (137 P. 2d 93.)

pellant argues that the Ferrys are not its enployees but
states that it is wlling to pay corporation income tax for the
first six nonths of 1949, the period during which M. Ferry
received a fixed salary plus expenses rather than sales comm s-
sions. Although there are a nunmber of California Supreme Court
and District Courts of Appeal decisions dealing with the enployee
versus independent contractor question, none aPPears to be
sufficiently close to the instant case, factually, to be con-
sidered controlling. In support of its position, Appellant has
called our attention to a nunber of decisions of the California
Unenpl oynent | nsurance Appeals Board, an agency frequently called
upon to decide questions of this nature. pellant prinarily

-273-



Appeals Of L'Aiglon Apparel, |nc.

relies on the decision in the petition of Jay Herbert of
California, (Cal. Unenploy. Ins. Appeals Bd., Tax Decision No.
2327, Jan. 15, 1960.)

The Herbert case involved two representatives soliciting
sales in Thrs state for a dress manufacturer, who were found by
the appeals board to be independent contractors. Appellant
states that the same factors are present in both that case and the
instant appeal; that is, the salesmen were conpensated solely by
comm ssion and paid all of their own expenses, they arranged their
own mprk|n% hours and itineraries, and the manufacturer nerely
supplied them with sanples and order blanks. One of the Herbert
sal esmen had his own business establishment and represented two
other dress lines from which he earned 50 percent of his incomne.
The other salesman sold only for Herbert, maintaining an office
and showoomin his honme. Appellant argues that there is no
rational distinction between this latter salesman and the Ferrys.

. On the other hand, there apPears to be no rational distinc-
tion between the Ferrys and the two salesnen of a women's and
children's clothes whol esal er, whom the sane appeals board found
were enployees in the petition of J. R. Rosenthal & Co., :
Unenpl oy. Ins. Appeals Bd., Tax Décision Fo. 034, Iay 19, 1949.)
The sanme factors mentioned above as being conmon to the instant
éBpeal and the Herbert case are also present in Rgsenthal

viously, the appeals board does not regard these Tactors as
concl usi ve by thensel ves.

Some of the facts in the matter before us which are not
paral lel to those in the case cited by Appellant and which tend
to support a different result are that the Ferrys did not main-
tain permanent showoons, they were required to reach a certain
| evel of sales before they could represent other manufacturers,
and they received traveling expenses from Appellant for trips to
Phi | adel phi a.

W are mndful of the fact that the terns of Appellant's
arrangement with the Ferrys were never fornmalized in witing and,
therefore, the actions of the parties which reflect their under-
standing and intent are the best evidence of the true nature of
their relationship.

The affidavit of Appellant's president states that the Ferrys
had authority to hire enployees to assist themin their work for
L'Aiglon. It does not state whether the Ferrys were ever inforned
that they had such authority. Wile the right to hire helpers
could be considered a factor in favor of independent status, we
note, as a matter of fact, that when M. Ferry's work | oad
I ncreased to the point where he needed help, it was Aﬁpellant who
hired irs. Ferry. The fact that M. Ferry did not take it upon
himself to hire his wife as an assistant 1s a nmanifestation of
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the character of his relationship with Appellant.

Al though Appellant attenpts to deprecate the inportance of
the facts that it withheld income tax and paid social security
tax for the Ferrys, the significance of these acts cannot be
ignored in a close case such as this. These facts reinforce the
Ferrys' own belief that they were Appellant's enployees.

After considering all of the circunmstances of this appeal,
and keeping in mnd that considerable freedomis inherent In the
nature of the work perforned by the Ferrys, we conclude that a
preponderance of the evidence confirms that Appellant's California
representatives were its enployees, not independent contractors.

~Pursuant to the views expressed in the opinion of the Board
on file in this proceeding, and zood cause appearing therefor,

I T I't HERLBY ORDERED, ADJUDGED ArD DECREED (1) pursuant to
Section 25667 of the Revenue and Taxation Code, that the action
of the Franchise Tax Board on the protests of L'Aiglon Apparel,
Inc., against proposed assessments of additional corporation
incone tax in the amounts of ¢53.19, $66.40, $68.63, $62.25,
$102.15 $132. 27, $90.79, $170.95, $143.96, $205.66, $394.08,
$508.76, $342. 14, $453.92 and $491.9¢ for the taxabie years
ended June 30, 1937, through 1951, respectively, be and the sane
I S hereby sustained; and (2) pursuant to Section 26077 of the
Revenue and Taxation Code, that the action of the Franchise Tax
Board denying the claimof L'Aiglon Apparel, Inc., for refund of
corporation incone tax in the amount of +296.91 for the taxable
year ended June 30, 1952, be and the sane is hereby sustained.

Done at Sacramento, California, this 7th day of August,
1963, by the State Board of Equalization.

John W _Lynch , Chai rman
Paul R Leake , Menber
Ri chard Nevins , Menber
Geo. R. Reilly , Menber

,  Menber

ATTEST: H._F. Freeman , Secretary
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