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BEFORE THE STATE B0~RD OF EQUALI ZATI ON
OF TEE STATE CF CiLIFORNIA

In the Matter of the Appeal of
YOk R AND BEATRI CE H WESTGATE

For Appellants: Sleezer & Eckhoff, Certified Public
Account ant s

For Respondent: Burl D. Lack, Chief Counsel;
| srael Rogers, Assistant Counsel

)
)
)

OP1 NL ON

This appeal is made pursuant to Section 18594 of the Revenue
and Taxation Code from the action of the Franchise Tax Board on
the protest of York R. and Beatrice H Westgate agai nst a proposed
assessnent of additional personal income tax in the anpunt of
$106.71 for the period July 1, 1958, to Decenber 31, 1958.

~ For a nunber of years Appellant York R Westgate operated a
business as a sole proprietor, reporting taxable income on the
basis of a fiscal year ending June 30. ~On January 2, 1959, the
business was transferred to a corporation of which M. Westgate
was the president and only stockholder. During the period from
July 1, 1958 ta.Pecenber 31, 1958, the business was operated at
a profit of $20,738.70, In the first half of 1959, when the
busi ness was operated in corporate form the corporation incurred
a loss of $8,569.60, after paying M. lestgate a salary of $10,80C
for the period.

~ After the business was incorporated, Appellants changed from
a fiscal to a calendar year basis of reporting for personal inconme
tax purposes and, as required by Section 17553 of the Revenue and
Taxation Code, filed a personal “income tax return for a short
period of July 1, 1958, to Decenber 31, 1958.

~Sections 17554 and 17555 of the Revenue and Taxation Code

rovi de several methods of conputing a tax for a period of |ess
han a full year, the basic aimbeing to place the incone on an
annual basis in order to prevent undue benefit froma |ow tax
bracket. The nost advantageous nethod available to Appellants
under these statutes permtted themto compute the tax which woul d
have been due on their incone for the 12 nonth period fromJuly 1,
1958, to June 30, 1959, and to pay that proportion of the tax so
conput ed which the income for the short period bore to the income
for the entire 12 nmonth period. (Rev. & Tax. Code, § 17555, subd.

(a)(1).)
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Furportiing to use the nethod prescribed by Section 17555,
subd. (a?(lL_AppeIIants conputed their taxable income for the
12 nonth period by including the salary received fromthe cor-
ﬁoratlon and deducting the loss incurred by it. Respondent

as reconputed the tax under the same section and subdivision by
di sal l ow ng the deduction by Appellants of the corporate |oss

_ Appel ' ants contend that Respondent's conputation is

I nequi tabl e because it results in taxing M. Westgate's salary
twice, once through the conputation for the short period and
again in the return for the calendar year 1959.

. The net effect of A?pellants' conputation is to ignore the
exi stence of the corporation and to treat the income and expenses
of the corporation as their own. In carrying on the business,
however, the corporation was a separate taxable entity which may
not be di sregarded. Bur net V. nmonweal th | nprovenment Co.

287 U. S. 415 [77 L. Ed. 399]; Archibald Watson. 42 B. T.A 52
aff'd 124 F. 2d 437.) &

Appel 'ants had the option of conmputing their tax for the
short period under Section 17554, which woul d have annualized the
I ncome received in the period fromJuly 1, 1958, to Decenber 31
1958, without reference to the period of incorporation or to the
salary received by M. Wstgate. Resorting to Section 17555,
subd.” (a) (1), the corporate existence nust be recognized, but a
| ower tax than under 17554 results for the very reason that the
salary is included in nmaking the conputation, the salary being
| ess than the incone of the preceding six nonth period. Thus,
it is anomalous to object to inclusion of the salary. In pro-
viding a choice of methods the Legislature has both demonstrated

an intent to achieve equity and set the limts for acconplishing
It.

—— — a—— — -

~Pursuant to the views expressed in the opinion of the Board
on file in this proceeding, and good cause appearing therefor,

| T Io HEREBY ORDERED, ADJUDGED sI'D DECREED, pursuant to

Section 18595 of the Revenue and Taxation Code, that the
action of the Franchise Tax Board on the protest of York R and
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Beatrice H. Westgate agai nst a proposed assessment of additional
personal incone tax in the amount of $106.71 for the period
July 1, 1958, to Decenber 31, 1958, be and the same is hereby

sust ai ned.

Done at Sacranento, California, this 28th day of Hay, 1963,

by the State Board of Equalization.

John W Lynch

Geo. R Reilly

Al an Cranston

Paul R Leake

Ri chard Nevins

ATTEST: Dixwell L. Pierce , Secretary
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