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BEFORE THE STATE BCARD OF EQUALI ZATI ON
F THE STATE OF CALI FORNI A

In the Matter of the Appeal of )
SAM AND CONCETTA MIANO )

Appear ances:

For Appellants: Archibald M MIll, Jr.,
Attorney at Law

For Respondent: Burl D. Lack, Chief Counsel

OPIL NLON
This appeal is made pursuant to section 18594 of the Revenue and Taxation
Code fromthe action of the Franchise Tax Board on the protest of Sam and
Concetta Mano to proposed assessments of additional personal incone tax in
the anounts of $13,236.92 and $18,165.7, for the years 1952 and 1953,
respectively.

Duringf the years in question, appellant Sam Mano (hereinafter referred
to as appellant) operated a coin nmachine business in the Santa Cruz area.

Appel 'ant had nultiple-odd bingo pinball machines, flipper pinball machines,
musi ¢ machines and sone mscellaneous anusement nachines, The equi pment was
placed in about 100 |ocations such as bars and restaurants. The proceeds from
each machine, after exclusion of expenses clained by the [ocation owner in
connection with the operation of the machine, were, except as to nost of the
nusi ¢ machines, divided equally between appellant and the l|ocation owner.
Appel I ant usual |y received 60 percent of the nusic nachine proceeds.

The gross incone reported in tax returns was the total of amunts
retained from |ocations. Deductions were taken for salaries, depreciation,
phonograph records and other business expenses. Respondent determ ned that
appel l'ant was renting space in the locations where his machines were placed
and that all the coins deposited in the machines constituted gross income to
him &Respondent also disallowed all expenses pursuant to section 17359
(now 17297) of the Revenue and Taxation Code which read:

In conputing net incone, no deductions shall
be allowed to any taxpayer on any of his gross income
derived fromillegal activities as defined in Chapters 9,
10 or 10,5 of Title 9 of Part 1 of the Penal Code of
California; nor shall any deductions be allowed to any
taxpayer on any of his gross income derived from any other
activities which tend to promote or to further, or are
connected or associated wth, such illegal activities.
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The evidence indicates that the operating arrangenents between appellant
and each location owner were the same as those considered by us in Appeal of
C. B Hall, Sr., Cal. St. Bd. of Equal., Dec. 29,1958, 2 ¢CH Cal . Tax Cas.
Par. 201-197, 3 P<H State & Local Tax Serv. Cal. Par. 58145, Qur concl usion
in_Hall that the machine owner and each location owner were engaged in a joint
venture in the operation of the machines is, accordingly, applicable here.

In Appeal of Advance Automatic Sales Co., Cal. St. Bd. of Equal., Cct. 9,
1962, CCH Cal'. Tax Rep. Par. 201-98L, Z P-H State & Local Tax Serv. Cal. Par.
13288, we held the ownership or possession of a pinball mchine to be illegal
under Penal Code sections 330b, 330.1 and 330.5 if the machine was predom nantly
a game of chance or if cash was paid to players for unplayed free games, and
we also held bingo pinball machines to be predomnantly games of chance.

At the hearing in this mtter, four location owners testified that they
pai d cash to players of appellant's bingo pinball machines for unplayed free
games and no witness testified to the contrary. W conclude that it was the
general practice to pay cash to winning players for unplayed free ganes.
Accordi n?Iy, this phase of appellant's business was illegal, both on the
ground of ownership and possession of bingo pinball nachines which were
predom nant|y games of chance and on the ground that cash was paid to wnning
players. Respondent was therefore correct in applying section 17359.

Appellant's entire business was operated as a unit. The sane individual
made collections from all machines and two mechanics repaired all types of
machines on the route. There was thus a substantial connection between the
i11egal operation of bingo pinball nachines and the |egal operation of nusic
machines and m scel | aneous anusement devices and it was proper to disallow all
the expenses of the coin machine business.

There were no records of amounts J)aid to winning players of appellant's
pinbal | machines and respondent estimated these unrecorded amounts as equal

to Lo percent of the total anmount deposited in the machines. At the time of
the audit in 1955, respondent's auditor interviewed 10 |ocation owners. While
one was unable to give an estimate and two said no payoutswere made, the
remaining location owners were able to give himestimtes of the percentages
whi ch the payouts bore to the total amounts in the machines. These estinmates
ranged from 20 to 70 percent and the figure used by respondent was based on
these estimates, At the hearing, four of the location owners testified with
three of them giving estimates which were consistent with those given when
interviewed in 1955, and one of themgiving a somewhat |ower estimte. Wth
respect to the latter, it is noted that the estimate given to respondent's
auditor in 1955 was made at a time much closer to the events to which it
related than was the one made at the hearing. On the basis of the evidence
before us, we believe that the payout percentage used by respondent in
conputing unrecorded gross income was reasonable and, therefore, it is approved,

Appel lant's records did not segregate the income from the bingo pinball
machines, and in order to conpute the unrecorded amount of payouts on bingo
pinbal | nachines, it was necessarﬁ to determne the portion of the recorded
Incone which was derived from such machines. Respondent estinmated that 80
percent of the recorded income from coin machine ganes and nusic machines was
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derived from bingo pinball nachines and that the remaining 20 percent was
attributable to nusic machines. Respondent's auditor testified that this
segregation was based on test checks of collection slips for the months of
AuFust, 1953, and January, 1954, with slips reflecting a 60 - 10 split being
al located to nusic machine income and the slips reflecting a 50 - 50 split
being allocated to bingo pinball income, By using this method, it was
ascertained that in August 1953,75.45 percent of the income was atrributable
to the bingo pinball machines, and that in Januar&l, 1954, 82.63 percent was
attributable to the pinball machines. This method of segregation made no

al l owance for incone from any machines other than nusic machines and bingo
pinbal | machines. However, the evidence indicates that appellant had about
100 nusi ¢ machines, 20 to 25 bingo pinball machines, 20 to 25 flipper pinball
machi nes, and sone mscellaneous anusenent devices including rifles, shuffle
al l eys, bear machines and puttbow ers. Bearing in mnd that respondent's
finding of gross income carries a presunption of correctness, we nevertheless
believe that under the circunmstances the percentage of the recorded income
from all machines attributable to bingo pinball machines should be reduced to
60 percent.

~ Pursuant to the views expressed in the opinion of the board on file in
this proceeding, and good cause appearing therefor,

| T IS HEREBY ORDERED, ADJUDGED AND DECREED, pursuant to section 18595 of
the Revenue and Taxation Code, that the action of the Franchise Tax Board on
the protest of Sam and Concetta Mano to proposed assessments of additional
personal income tax in the amounts of $13,23,92 and $18,165.7, for the years
1952 and 1953, respectively, be modified in that the gross incone is to be
reconputed in accordance with the opinion of the board, In all other respects
the action of the Franchise Tax Board is sustained,

Done at Sacramento, California, this 7th day of My, 1963, by the State
Board of Equalization.

Paul R Ieake ., Chai rman
e0. R, Rellly , Menber
R chard Nevins . Member
, Menber
, Member
ATTEST: Dixwell L, Pierce , Secretary
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