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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALI FORNI A

In the Matter of the Appeal of )
)
A, K. THANGS CQ, )

For Appel | ant: L. H. Penney & Co., Certified Public
Account ant s

For Respondent: Burl p. Lack, Chief Counsel;
I srael Rogers, Junior Counse

OPI NI ON

This appeal is nade pursuant to section 25667 of the
Revenue and Taxation Code from the action of the Franchise Tax
Board on protests against proposed assessments of additiona
franchise tax in the amounts of $115.61, $117.64, $142. 00 and
$151.27 for the incone years 1954, 1955, 1956 and 3357,
respectively.

Appel  ant was incorporated in California in 1950. 1ts
principal business was selling liquor at wholesale to bars and
restaurants in the san Francisco area. Appellant's stock was
owned equally by Andrew K. Thanos and his wife, M. Thanos was
the president and principal salesman of the corporation.

Appel I ant has never paid a formal dividend in cash or
property other than its own stock. |ts earned surpius and
undi vi ded profits were in the anmounts of $39,911.35, $90,460.56,
$138,152.56 and $175,974.35 at the close of the respective
years in question,

In order to pronote sales M. Thanos visited his
custoners' establishnments and entertained the patrons by
purchasing drinks and dinners for them. He alco purchased his
own dinners at these locations, seldom dining at his own hone.
Some of the persons he entertained were 'his close friends in
addition to being his custoners. These expenses were paid by
appel l ant and deducted by it on its tax returns as seIPing
expenses.

_ Appel I ant supplied M. Thanos with a Cadillac autonobile
whi ch he used for both business and personal affairs. The entire
expense of operating the autonobile was paid by appellant and
was deducted on its returns.
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~ During the years involved, M. Thanos took business trips
on which he was acconpanied by his wfe. pellant paid the
expenses attributable to Ms. Thanos as well as those attributable
to her husband and took all of the expenses as deductions,

For each of the years in question, respondent has
di sal | oned as deductions $1,200 of the selling expenses and $600
of the autonobile expenses. In addition it has disallowed part
of the travel expenses in the amounts of $458.36, $356. 17,
$1,116.19 and $1,147.71 for the resgective years. Al of the
amounts disall owed were considered by respondent to represent
personal rather than business expenses and were treated as
nondeducti bl e dividends paid to the stockhol ders,

Section 24343 (formerly 24121a) of the Revenue and
Taxation Code permts the deduction of all ordinary and necessary
busi ness expenses. Deductions, however, are a matter of legisla-
tive grace and the burden is on the taxpayer to prove that the
expenses are within the terms of the statute. (New Colonial |Ice
Co. v. Helvering, 292 vu.s. 435 [54 s. C. 788, 78 L. Ed. 1348].)

In connection with the clained selling expenses, appellant
argues that respondent should at nost disallow the amounts
Mr. Thanos woul d nornally spend for a |luncheon each day and
that a reasonable amount for a luncheon is |less than $1.00, As
to the autonobile expense, appellant states that M. Thanos
lives six mles fromhis place of business and that at 10 cents
per mle for 300 days, the disallowance should be no nore than
$360 a year. Appellant also alleges with respect to the
travel i ng expenses that it was mandatory that Mrs. Thanos
acconpany her husband to conventions and on visits to suppliers
because "It is common know edge that at these affairs the
'business deals' are put together at ostensibly social functions."”

The foregoing statements can only be characterized as
specul ative argunents. There is no evidence from which we
can conclude that the cost of M. Thanos's lunches alone should
be disallowed nor can we accept as reasonable a |uncheon cost of
less than $1.00; there is no evidence that the personal use of
the automobile was limted to driving to work; and there is no
evidence that it was in fact necessary from a business stand-
point that Ms, Thanos acconpan% her husband on his trips.
Al t hough her presence may have been helpful, that is not suffici-
ent to permt a deduction for her expenses. ( Al abama- Georsi a
%gruESC?., 36 T.c. No. 76; challenge Manufacturing Co., 37 T.C.

Citing Rodgers Dairy Co., 14 T.c. 66, appellant argues
that because the personal US€ Of the automobile was negligible
the entire expense should be allowed as a deduction. \While the
Tax Court did find that the personal use for sone of the
years there involved was so negligible that it should be
di sregarded, there is no show ng here that the personal use by
M. Thanos was inconsequential. The court found that for another
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year 10 percent of the expenses were includible in the incone of
the corporate officer who used the car. The corporation was
allowed to deduct all of the expenses only because the

comm ssioner hinself had treated the use as additiona
conmpensation to the officer.

Appel lant has failed to establish that any of the
di sal  owed expenses were for ordinary and necessary business
purposes rather than for the personal benefit of the stockhol ders.
In the absence of a showi ng that appellant intended the disburse-
ments .as. conpensation for services, they nust be regarded as
nondeducti bl e distributions of the steadily increasing corporate
ear ni ngs. (Chal | enge Marufacturing Co., 37 T.C. No. 65.)

ORDER

Pursuant to the views expressed in the opinion of the

"board on file in this proceeding, and good cause appearing
t heref or,

IT IS HEREBY ORDERED, ADJUDGED AND DECREED, pursuant to
section 25667 of the Revenue and Taxation Code that the action
of the Franchise Tax Board on protest of A K. Thanos Co. agai nst
proposed assessnents of additional franchise tsx in the anounts
of $116.61, $117.64, $142.00 and $151.27 for the incone years
1954, 1955, 1956 and 1957, respectively, be and the sane is
her eby sust ai ned.

Done at Sacramento, California, this 13th day of
Novenber, 1962, by the State Board of Equalization.

, Chai rman
John _wW. Lvynch , Menber
Paul R. Leake , Menmber
R chard Nevins , Menber
Member

ATTEST: _Dixwel | 1. Pierce , Secretary
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