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BEFORE THE STATE: BOWRD OF EQUALI ZATI ON
OF THE STATE; OF CALIFCRNIA

In the Matter of the Appeals of

)
)
TAL YUEN CO., CHONG KEE JAN CO. )
and CHONG SI NG CO )

Appear ances:
For Appellants: Zeppelin W, Wong, Attorney at Law

For Respondent: A Ben Jacobson, Associate Tax Counse
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These appeal s are made pursuant to Section 26077 of the
Revenue and Taxation Code from the action of the Franchise Tax
Board in denying the clainms of Tai Yuen Co., Chong Kee Jan Co.
and Chong Sing Co. for refund of corporation income tax and
interest as follows:

Year Tai Yuen Co. Chong Kee Jan Co. Chong SIng Co.
1943 $237.70 $624. 11 $387.82
1944 162. 24 556.14 384.13
1945 134.00 54,9.65 293.44
1946 119.51 556.14,8 211. 27
1947 122.57 501.49 170. 49
1948 7.12 178 .69 131.05
1949 31.97 310.06 126.91
1950 90. 56 316.79 165.36
1951 109. 01 2L9.35 28..40

~ The question presented is whether the Appellants were
assoFliﬁlons whi ch were taxable as corporations during the years
i nvol ved.

Each of the %oplellant S was organized pursuant to a witten
agreenent and engaged in selling Chinese dry goods and food
products in San Francisco. Tai Yuen Co. waS formed in 1909 with
48 nenbers, Chong Kee Jan Co. was formed in 1934 with 35 menbers
and Chong Sing Co. was formed in 1932 with 43 menbers. Al of
the menbers were Chinese.

. The aforenentioned agreements of the three Appellants were
virtual |y identical. In each case the capital contribution was
divided into $500 units. The agreements were witten in the
Chi nese | anguage and provided that ton this date, we have united
our friends together in a partnership"; that the active partners
elected to the various positions shall discharge their duties
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éﬁpeal of Tai Yuen Co., Chong Kee Jan Co. and
ong Sing Co.

unsel fishly for the good of the company; that any active partner
dismssed from his duties shall be a silent partner and not
allowed to withdraw his capital fromthe conﬁany; that the
treasurer and cashier will not borrow fromthe capital; that the
cashier shall act as bookkeeper and accountant and prepare an
annual statenent for the partners' inspection; that msconduct of
the nmanager or the treasurer will imrediately call for their
dismssal; that profits are to be distributed or retained at the
di scretion of al artners; that all enployees are to be paid on
a nonthly basis; that no officer will use the conpany seal for
raising a loan or for co-signing purposes; that any partner who
wishes to termnate his investnent in the conpany must consult
the partners as a group and let it be determned b%.thﬁ group
whet her the conpany or any other partner will buy his interest;
that the value of a wth raMAng partner's interest in the partner-
ship shall be based on 70% of Dbook value shown on the |ast annua
bal ance sheet; that any friend or relative of a partner w shing
to use the nane of the conpany for bonding purposes nust nmake the
request to the conﬂany openly; that self-serving transactions by
officers not on behalt of the conBany or not approved by the
treasurer will not be recognized Y the conpany; that a partner's
interest shall not be used for collateral, security, or any out-
side personal purposes; that a nanager wishing to resign his
position nust give adequate advance notice to the partnership in
a neetln?,called for that purpose, and will not be allowed to

| eave unfil the position is filled; that any officer of the
conpany who wishes to retire and return to China will give advance
notice to the partnership so a proper person my be aPpolnted to
fill his position; and that a partner, if his interest in the
conpany is $500 or nmore, may use the good offices of the conpany
in securing nercantile status for immgration and other trave
purposes,

The manager was el ected by the active menmbers to carry out
the routine business matters of fhe firm Al najor decisions
were reserved for the general neetings of the nenbers which were
held at intervals during the year, e of the principal functions
of the manager was to maintain necessary contacts with the busi-
ness conmunity, since a mpjority of the menbers could not speak or
wite in the English |anguage.

Any anendment to the agreement could be made only with the
full consent of the menbers. ~In any case not covered by the
agreenent of partnership, it was understood that the custons and
traditions established anong Chinese businessnmen should prevail
Among Chinese businessmen it is a customand tradition that the
wi dow or heir of a deceased partner be admtted to the firmin his
Rlace if all the surviving partners consent. Odinarily, these

eirs or widows are admtted w thout opposition, However, in the
case of Chong Sing Co., the business has been term nated because
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peal s of Tai Yuen Co., Chong Kee Jan Co. and
ong Sing Co.

of the death of the nmanager and the inability of his w dow and the
SU{VIVIPg menmbers to agree on a valuation of the decedent's
i nterest.

~ Each nenber received a copy of the agreement indicating
his interest in the conpany. A book was kept in the custody of
the manager, which showed the names of the menbers, their capita
I nvestnent, the dates on which new menbers were admtted, and
dates of issuance of inmgration affjidavits to nenpers of the
firmdesiring to travel to China. Since the organization_of each
conpany, there have been several changes in nenbership. Tal Yuen
Co. has had seven such changes, Chong Kee Jan Co. has had ten and
Chong Sing Co. has had two.

of the active nenbers, one kept books, quoted prices and
executed orders for inports; one attended to the telephone and
orders; one attended to cashiering; one attended to banking,
signing of checks and other noney matters; one took care of the
Chinese correspondence; and one took care of the English corre-
spondence. The remaining active nenbers did clerical work or
sold nerchandise. O the inactive menbers, during the years in
question, the mpjority resided in China, and the remainder [|ived
in San Francisco or Gakland.

Prior to and during the period in question ApPeIIants
al ways hel d thensel ves out as partnerships. They filed partner-
ship returns with the federal tax authorities and the Franchise

Tax Board, In the nercantile comunjty, Appellants have been
regarded as partnerships. \Wen Appellants apﬁlled.for | oans at
the Bank of Anerica and the Bank of Canton, they did so as partner-
ships. Various conpanies extended credit to them as Eartnershlps.
Eac ApPeIIant filed wth the United States Customs Bureau a
Pomer of attorney designating Joseph Paredes as its attorney for

he purpose of facilitating and releasing shipnents of inported
nerchandi se. These powers indicated that Appellants were partner-
ships and the nenbers' nanes were designated therein. In 1951 the
nmenbers of Tai Yuen Co. and Chong Kee Jan Co. voted to incorporate
their respective businesses.

It is on the basis of these facts that we are required to
determ ne whether Appellants were associations taxable as cor-
porations during the years in question.

~Section 23038 of the Revenue and Taxation Code (fornerly
Section 2 of the Corporation Income Tax Act) provides that for
purposes of the corporation income tax, the term "corporation'
I ncl udes associ ations. Regul ations 23038-23039, Title 18,
California Adm nistrative Code, in subdivision (b} provide:

... The term rassociation® is not used in the |[aw
in any narrow or technical sense. It includes any
organi zation, created for the transaction of
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designated affairs, or the attainment of some object,

which, like a corporation, continues notw thstanding
that 1ts menmbers or participants change, and the
affairs of which, like corporate affairs, are conducted

by a single individual, a commttee, a board, or sone
other group, acting in a representative capacity ...
It includes a ... partnership association, and any ot her

type of organization (by whatever nane known) which is
simlar to an ordinary corporation.

Subdi vi sion (d) provides:

Alimted partnershkﬁ Is classified for the purpose
of the law as an ordinary partnership, or, on the
other hand, as an association taxable as a corpora-
tion, depend|n% upon its character in certain nmateria
respects. |f the organization is not interrupted by
the death of a general partner or by a change in the
ownership of his participating interest, and if the
management of its affairs is centralized in one or nore
persons acting in a representative capacity, it is
taxable as a corporation. For want of these essentia
characteristics, a limted partnership is to be con-
sidered as an ordinary partnership notw thstanding

. ot her characteristics conferred upon it by local [aw

The Uniform Limted Partnership Act has been_adgpted in
several states, including California, A limte
partnership organized under the provisions of that

act may be either an association or a partnership
dependi ng upon whether or not in the particular case
the essential characteristics of an association

exi st.

Each of the Appellants had aspects both of a partnership
and of a corporation. However, upon review of all the evidence,
we are of the opinion that they were partnerships. The agreenents
were not essentially different fromarticles ot copartnershlP

y

usugl wi th partnerships, and the term "partner” was repeated
used,

The United States Supreme Court has said that the "salient
features" in determning whether there is a substantial resem
blance to a corporation include continujty of organization, . .
centralization of managenment, assignability of interest and |im -
tation of)personal liability. (Morrissey v. Comm ssioner, 296
U.S. 344.

Respondent urges that there was continuity of organization

‘ in that Appellants were secure fromterm n%ion of interruption
by the death of an owner of an interest. ere were, however, no
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Appeals of Tai Yuen Co., Chong Kee Jan Co.
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provi sions in the agreements with respect to the deat h of a member.
In the case of Chon% Sing Co, the business was terminated upon the
death of a partner because the widow and the surviving partners
could not agree on the value of theinterest of the deceased
partner. n other instances, the heirs of deceased partners were
admitted to the group by consent of all of the surviving partners.

Respondent urges that there was centralized management.
There was centralized management in a sense, but we believe there
was closer resemblance to a partnership with a manager and assist-
ants than to a corporation. As was pointed out in George Bros.
& co., 41 B.T.A 287, a partnership not infrequently has a nanager.
. The power of the manager was linmited to routine natters and the
manager was appointed by, and accountable to, the partners.

~ There was sone simlarity to corporate formin the the
capital was divided into units of $500 and a copy of the agree-
nent indicating nsinterest was delivered to each member.” The
agreenents by their terms, however, negated the idea of free
assignability since they required a menber desiring to termnate
his I'nterest to submit it to the rest of the menbers as a group.
Atthe discretion of the group, the retiring menber's interest
coul d be purchased by the group or by an individual menber at 70%
of book value as shown on the [atest "annual bal ance sheet. There
was, in fact, no specific provision by which a share could be sold
outsi de of the company. Appellants have stated that new nenmbers
could be admtted only with the approval of the existing members
and there is no allegation or evidence to the contrary. Moreover,
the agreements expressly provided that an interest could not be
used for collateral, security or any outside personal purpose.

In regard to liability of an individual partner, there was
no provision, as in the case of an ordinary corporation, limiting
liability to the amount of investment,

The facts before us are strikingly similar to those pre-
sented in George Bros. & Co., supra, and in Fung Chong Co., _
B.T.A. Meno., t. . 93817, entered February 9, 1940, where in
each case it was held that there was not an association taxable
as a corporation, These cases were decided under the federal
counterparts of the law and regul ations here involved and they
concerned organi zations of Chinese persons in San Francisco under
agreenents substantially the same as those before us.

In accordance with the above decisions, we conclude that
Appel lants were not basically different from ordinary partnerships
having inactive or silent partners and that they were not associa-
tions taxable as corporations.
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Appeals-of Tai Yuen Co., Chong Kee Jan Co.
and Chong Sing Co.

ORDER

Pursuant to the views expressed in the Opinion of the
Poard on file in this proceeding, and good cause appearing there-
or,

- | T IS HEREBY ORDERED, 4DJUDGED AkD DECREED, pursuant to
Section 26077 of the Revenue and Taxation Code, that the action
of the Franchise Tax Board in denying the clains of Tai Yuen Co.,
Chong Kee Jan Co. and Chong Sing Co. for refund of corporation
incone tax and interest in the anmounts and for the years indicated
bel ow be and the sanme is hereby reversed

Year Tai Yuen Co. Chong Kee Jan Co. Chong_Si ng Co.
1943 . $237. 70 $624. 11 $387.82
1944 162,24 556.1L 384.13
1945 134. 00 549,65 293.44
1946 119.51 556,48 211.27
1947 122. 57 501.49 170.49
1948 7.12 L,78.69 131.05
1949 31.97 310.06 126.91

o 1950 90’ 56 316.79 165.36
1951 109. 01 249.35 28.40

Done at Sacramento, California, this 13th day of December,
1961, by the State Board of Equalization

John W. Lynch , Chai r man
Geo. R Reilly , Menber
Paul R _Leake , Member
6 , Menber
, Menmber

ATTEST: Dixwel | 1. Pierce , Secretary
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