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OPI NI ON
This appeal is made pursuant to Section 18594 of the
Revenue and Taxation Code from the action of the Franchise Tax
Board on the protest of Chris T. and Arva Theophel os to a pro-
posed assessnent of additional personal income tax in the anount
of $1,081.42 for the year 1954,

- Appellants are husband and wife. They live in the
vicinity of Los Angeles. In 1954, they realized a gain fromthe
sale of stock. They obtained from the Franchise Tax Board an
extension of time to July 15, 1955, for filing their 1954 return.
The return, which reported the gain fromthe sale of the stock on
the installnment nmethod pursuant to Section 17532 (now 17578) of
the Revenue and Taxation Code, was received by the Franchise Tax
Board in Sacramento on July 29, 1955. The envel ope enclosing it
was not retained by the Franchise Tax Board. On the return
Appel I ants computed interest on the tax for 105 days from

ril 15, 1955. A check dated July 15, 1955, for the amount of
the tax plus the interest, acconpanied the return. It is undis-
puted that it ordinarily requires two days to deliver a letter
from Los Angeles to Sacramento.

The Franchise Tax Board determ ned that Appellants were
not entitled to report their gain on the installnent nethod since
they did not make their election in a tinely return, on or before
July 15, 1955. The Franchise Tax Board therefore included the
entire gain in Appellant's incone for the year in question,

At the hearing of this matter, Mlton J. Dean, an account-

ant for 30 years, who had prepared Appellant's tax returns for
12 years, testified that he prepared the return and check and
gave them both to Appellants on or before the due date. He

stated that it was his customto prepare envel opes for returns
and to address themto the Los Angeles office of the Franchise
Tax Board. Wth respect to his conputation of interest on the
tax In question, he stated that he nust have automatically
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conputed it to the end of the nonth of July rather than to
July 15 without giving the matterserious thought.

Appel l'ant Chris Theophel os testified that he nmailed the
return on or before July 15, 1955, but that he was not sure
whether it was addressed to Los Angeles or to Sacramento. He
stated that his returns had never previously been |ate.

In addition to contendinﬁ that this return was tinely,
Appe!Iants.ar?ued.strenuously that the Franchise Tax Board was
negligent in failing to retain the envelope in which their return
was mailed, This argunent is based upon Section 11003 of the
Governnent Code, which provides that a tax return is deened to
have been filed on the date shown by the cancellation mark on the
envel ope. W need not discuss this point in detail, however. It
IS unquestionable that a return is deemed filed as of the date it
is nailed (Title 18, California Admnistrative Code, Reg. |&31-
18433(a)) and we are persuaded that this return was mailed in
tine.

The Franchise Tax Board enphasizes that interest was
conputed on the return for 105 days from April 15, 1955, and that
July 29, 1955, the date the return was received in Sacranmento, is
just 105 days from April 15. The interest at stake, however
amounted to only a few cents and one woul d not expect a great
deal of care in ascertaining the exact nunber of days involved.
|f care were scrupulously exercised, in fact, the interest would
have been conputed to the date of mailing and not to the uncer-
tain date when the return mght arrive. In our opinion, the
method used to calculate the interest can be of no greater
significance than the tinely date of the check which paid the
interest. Both the return and the check were prepared by the
sane person. It is unlikely that a person attenpting to concea
tardiness would pre-date the check and expose hinself by cal cu-
lating interest to a later date.

The Franchise Tax Board al so stresses the fact that the
return woul d ordinarily be received in Sacranmento within tw days
after na|||nﬂ it fromLos Angeles. The testinony of Appellant's
accountant, however, indicates that the return was nailed to Los
Angeles. The tine lag can thus be explained by a delay in trans-
mtting it to Sacranento.

V& have no reason to doubt the credibility of the testi-
mony of A?pellant Chris Theophelos or that of his accountant.
Their testinony establishes to our satisfaction that the return

was mailed in tine.

~_In addition to its action with respect to the question of
timeliness, the Franchise Tax Board has disallowed a deduction of
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$51.18 for nedical expenses. Appellants concede that the dis-
al | owance was proper.

ORPER

Pursuant to the views expressed in the Opinion of the
Bﬁar% on file in this proceeding, and good cause appearing
therefor,

~IT I'S HEREBY CRDERED, ADJUDGED AND DECREED, pursuant to
Section 18595 of the Revenue and Taxation Code, that the action
of the Franchise Tax Board on the protest of Chris T. and Arva
Theophel os to a proposed assessnent of additional personal inconme
tax in the anount of $1,081.42 for the year 1954 be and the same
Is sustained as to the disallowance of "the nedical expense deduc-
tion. In all other respects the action of the Franchise Tax
Board is reversed.

Done at Sacramento, Califarnia,tbis 6th day of April,
1961, by the State Board of Equalization.

John w. Lynch , Chai rman

0. R. Reilly Me mber

Al an_Cranston , Member
Paul R. Leake , Menber
Ri chard Nevins , Menber

ATTEST: Dixwell L. Pierce , Secretary
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