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BEFORE THE STATE BGARD OF EQUALI ZATI ON
OF THE STATE OF CALI FORNI A

In the Matter of the Appeal of
EVERETT R. AND CLEO F. SHAW )
For Appellants: Foss and Sinpson, Certified Public Accountants

For Respondent: Burl D. Lack, Chief Counsel;
A. Ben Jacobson, Associate Tax Counsel

OP1 NI ON

This appeal is made pursuant to Section 18594 of the
Revenue and Taxation Code from the action of the Franchise Tax
Board on the protest of Everett R, and leo F. Shaw to a proposed
assessment of additional personal income tax in the anount o

$80.00 for the year 1953.

. Appel [ ants owned shares of capital stock of the Lucky
Gold H Il Conpany, a fold mning enterprise, which they acquired
in the years 1950, 1951 and 1953 at a cost of $6,400. "The Lucky
Gold H Il Conpany issued stock in the total anmount of _
$956,357.25. The report of the annual stockholders' neeting of
the conpany held on Cctober 26,1953, indicated that the conpany
had decided to abandon its underground mnining operations because
of poor results and adverse physical conditions. However, there
was a discussion of plans to ehgage in open pit operations on
property ad%acent to the conpany's, and a notion was passed "that
the Board of Directors be authorized to obtain the ground referred
to; to drill the ground and investigate the gravels between the
surface and bedrock." Mning operations were discontinued during
1953, 4t the end of that year, the Lucky Gold Hill Conpany stil
retained nost of its assetS, consisting of machinery and equip-
nent. A letter fromthe conpany to the Respondent,” dated
OCctober 2, 1957, and an acconpanying bal ance sheet as of
Sept enber 30, 1957, show that the conpany still owned sone assets
at that tine. The bal ance sheet showed a deficit of $94.7,738.18,
| eaving renmai ning capital of $8,619.07. This book val ue repre-
sents less than one percent of tﬁe stock's original cost. The
conpany has nade no distribution in liquidation to its stock-

hol der S.

Appel lants filed a joint return for 1953 and clained a
| oss deduction on the ground that the Lucky Gold H Il Conpany
shares becane worthless in that year, The Respondent disallowed
the deduction on the ground that” a | oss was not sustained in

1953.

During the year in question, the Personal |ncone Tax
Law al | owed a deduction from gross income for a |oss on stock
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whi ch became worthless during the taxable year. (Section 17307
of the Revenue and Taxation Code, nom/17206gy.) Appel | ant s
point out that the federal lawis simlar and the "The Federa
courts have continually held that aloss occurs when stock becomes
substantially worthless." Yeither the statute nor the case |aw
supports this as being the test. Instead, the |awis that a |oss
is not sustained and, therefore, the deduction is not allowable
unl ess the stock is absolutely worthless. Mre dimnution or
shrinkage in value, even though extensive, does not establish a

| 0ss. 875 Park Ave. Co. v. Comm ssioner, 217 F. 2d 699.) The
enterprise 1N which the securities are held mav. be in a dire
financial condition, but that'in itself does not establis
the securities are a total loss. (Royal Packing Co., 13
773, 779, aff'd, 38 F. 2d 180.)

h t hat
B.T. A

- The burden is upon Appellants to establish that the
securities becane worthless in-the year for which the deduction
s claimed. (lMahler v. Comm ssioner, 119 F. 2d 869, cert. denied,
314 U.S. 660.) The court 1n the Mahler case pointed out that one
form of effective evidence as to whefher or not securities of a
cpnBany have become worthless is a balance sheet show ng whet her
liabilities exceed assets so as to leave no equity in the stock
In the present case the balance sheet before us shows that the
stock still had sone value four years after the alleged |oss.

Anot her factor to be taken into consideration in thiS case is
that at the annual meeting of stockhol ders of the ponpanK hel d on
Cctober 26, 1953, a notion was passed which authorized the.
directors to investigate another mning venture. This indicates
an intention to continue operations, and the possibility of

i mproved conditions. In Nelson v. United States, 131 F. 2d 301,
302, the court pointed out that even though the assets of a cor-
poration are less than its liabilities, ere there is a prospect
of inproved conditions, the latter gives the otherw se worthless
stock a potential value and no loss is recognizable for incone
tax purposes until that potential value has d|5ﬁ?peared. (See

al so, Joseph C. Lincoln, 24 T.C 669, aff'd, 242 F. 2d 7.8.)

In Iight of the above authority and facts, we nust con-
clude that the 6g?ellants have not skown that the shares of the
Lucky Gold H Il nmpany were worthless so as to allow the |oss
deduction for the year 1953.

P

Pursuant to the views expressed in the Opinion of the
Poard-on file in this proceeding, and good cause appearing there-
or,

-45-



Appeal of Everett R and Cleo F. Shaw

_ | T I'S HEREBY ORDERED, ADJUDGED AND DECREED, pursuant to
Section 18595 of the Revenue and Taxation Code, that the action
of the Franchise Tax Board on the protest of Everett R and
Ceo F. Shaw to a groposed assessment of personal income tax in

the anmount of $30.00 for the year 1953, be and the same is hereby
sustained.

Done at Sacramento, California, this 6thday of April,
1961, by the State Board of Equalization.

John W, Lynch , Chai rman

Geo. R Reilly , Menmber

- Aan Canston , Menmber
- Paul_R. Leake . ., Member
Ri chard Nevins , Menber
ATTEST: Dixwell L. Pierce , Secretary
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