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BEFORE THE STATE BOARD OF EQUALI ZATION
OF THE STATE OF CALI FORNIA

In the Matter of the Appeal of ;

AVERI CAN  SNUFF  COVPANY )
Appear ances:
For Appel | ant: Val entine Brookes, Attorney at Law
For Respondent: John S. Wrren, Associate Tax
Counsel
OPI NI ON

This appeal |s made pursuant to Section 25667 of the
Revenue and Taxation Code from the action of the Franchise
Tax Board on the protests of Anerican Snuff Cbnpan¥ to
proposed assessments of corporation incone tax In the
amount s of $368. 2R, 41 $457. 92 $463. 07, $ 559 20,

699.98, §631,21, $730.43,5592..76, $612. 61, $660,62
1,218,867, §1,261.75, 81,252.96, §1 870. 6&, #. 77 .6k,
1,676,25, and §1,620.43 for the ye&s 1937 through 1954,
respectively, Subsequent to the filing of the appea
Aggellant paid the assessments for the“years 1953 and

1954 and pursuant to Section 26078 of the Revenue and Tax-
ation Code the appeals for those two years will be treated
as appeals from denials of clains for refund,

APPeIIant | S en%aged In the business of manufacturing
and selling snuff, he manufacturing is done in Tennessee
and sales are made throughout the United States, APP?llant
sells its product to independent distributors in Callifornia
who in turn sell to retailers. ellant has full time
enPIpyees in California whose primry function is to call on
retaifers to ﬁronnte the sale of the nerchandise produced by
Aﬂpellant. . The nunber of such enployees has varied during
the years in question but has never been less than two nor
nore than six.  One of these enployees is the division
manager _and he recruits and supervi'ses the others as well as
performng the regular duties of calling on retailers. The
vol unme of "Appellant's sales in this State increased from
$118,530,26 i n 1937 to $537,023.46 in 1953.

_ el ant has no office or other place of business in
California,  Appellant supp||es an autonobile to each Cali-
fornia enployee at no cost to the enployee, Eﬁ%h Cal i fornia
enpl oyee carfies in his automobile a snmall stock of the
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Appeal of Anerican Snuff Conpany

ner chandi se produced by Appellant and makes sone sales to
etailers fromthis stock. He purchases such stock from a

Istributor at the same price the distributor would sell

0 aretailer, He sells to a retailer at cost. Appellant's
cords do not show the volume of sales to retailers by its

California enployees but it is estimted to be less than

five percent of “all shipments by Appellant into California.

~ Respondent has included in Appellant's unitary income
subject to allocation anounts of interest income from sources
described as follows: »m

== =

Not es Recei vabl e - Enpl oyees

Mort gages Recei vabl e - Enpl oyees _
Earned Di scount « G oup |nsurance Prem uns
Earned Discount - Retirenent Incone Plans

Appel lant did not file California tax returns during
the period in question. Upon demand of Respondent, however

pellant filed returns in 1955 for each of the years 1937
through 1954. In 1955, subsequent to the filing of the

returns, Respondent issued the notices of proposed assess-
ment involved in this appeal

The appeal presents four questions, nanely:

/ (1) \Whether the assessnents or some of them
are barred by a statute of [imtations;

‘.. (2) Wether the application of the corpora-
tion income tax to Appellant is constitutional

*’(JB) Whet her Public-Law 86-272 i s applicable;
an

(4) Whether the above-nentioned interest income
d ?e included in unitary income subject to
cati on.

1.
_ Appel  ant asserts that the limtation periods set forth
In Part 2, Title 2 (Sections 312-363) of the Code of Civil
Procedure are applicable to bar the assessnents.
Section 312 of that code, however, provides:
"Civil actions, wthout exception, can only

be commenced wthin the periods prescribed
In this title, after the cause of action
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Appeal of Anerican Snuff Conpany .

shal | have accrued, unless where, in special cases,
a different limtation is prescribed by statute.”

Sections 20 to 24 of the Code of Civil Procedure define a
civil action as one of the classes of judicial renedies and
define judicial renedies as those which "are adm nistered
by the Courts of justice, or by judicial officers enpowered
gor thgt purpose by the Constifution and statutes of this
tate.”

The Franchise Tax Board does not exercise _judicial
powers (Standard 0il Co. of California v. _State Board of
Equalization, 6 Cal. 2d 55/) and therefore an assessnment by
the Franchise Tax Board is not a judicial remedy and is not
a civil action, Accordingly, the-various tine limtations
in Part 2, Title 2 of the Code of Cvil Procedure are not ap-

licable to an assessment by the Franchise Tax Board (Bold v.
oard of Medical Examiners, 133 Cal. App. 23).

- The only statutory limtation of which we are aware
- whi ch coul d possibly apply to the assessnments in question is
that set forth in Section 25663 of the Revenue and Taxation
Code. The lintation established by that section is that the
‘ notice of proposed assessment nust be mailed within four
years after the return was filed, In the present case the
notices of proposed assessnent were mailed only a short time
afterdthe returns were filed and well wthin the four year
peri od.

2.

- Appellant's argunent that the application of the corpora-
tion income tax to It violates the United States Constitution
Is foreclosed for the reasons set forth in our opinion in
Appeal of Dr. Posner Shoe Co.., Inc., this day decided.

3.

A new Federal enactnent, Public Law 86-272, became
. effective on Septenber 14, 1959, and its applicability to

this appeal is urged by Appellant. The new enactnent denies
power 10 a state to inpose or assess a tax nmeasured by net
Income fromthe sale of tangible personal property in inter-
state comerce under certain conditions. or purposes of
this decision, we shall assume that these conditions prevail
with respect to Appellant, The statute also provides in
substance that a state may not collect a net income tax im
posed on a person for a past period if the person's activi-

’ ties are such that the state could not inpose the tax for
future periods, except that the tax may be collected if it
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‘ Appeal Of Aneri can Snuff Conpany

was assessed on or before the effective date of the statute.

~ Appellant's contention is that the tax here in question
will not be assessed until we determne in this appeal . that
an assessment should be made. In support of its position

Appel lantrelies on the fact that the Franchise Tax Board may
not collect the tax until this Board s determnation becones
final. It argues that the language in the Bank and Cbrppra-
tion Tax Law 1tself is not conclu5|ve_$8ect|on 23043 defines
"assessment”as | ncl uding a proposed additional assessnent),
but that the word "assess" should be interpreted in such a
manner as to obtain uniform application of the Federal act
among al |l of the states.

The Federal act does not define "assess." Nothing in
the commttee reports or legislative history r%gardlng t he
act indicates any special definition of the word. The
ordinary and essential neaning of "assess," in so far as it
is relevant to this matter, is to determne the amount of
tax that 1s due froma particular person. Such a determ na-
tion may be an assessnent whether or not the determnation is
final. “Thus, the dictionary defines the termas neaning "To
fix or determne the rate Oor amount of," (Webster's New

‘ International Dictionary, Second Edition.) As stated by the
United States Supreme Court:

"Some machinery nust be provided for applying the
rule to the facts in each taxpayer's_case, I'n
order to ascertain the amount due. The chosen
instrumentality for the purpose is an admnis-
trative agency whose action is called an
assessnent.

Sieskook

"In recqanition of the fact that erroneous
determinations and assessnents wl| inevit-
ably occur, the statutes, in a spirit of
fairness, ‘invariably afford the taxpayer an
opportunity at sone stage to have m stakes
rectified. ” Oten an admnistrative hearing
Is afforded before the assessment becones
final ...m (Bull_v. U_S., 295 US. 247,
259, 260.)

In Conmi ssioner v. Patrick Cudahy Famly Co., 102 Fed. 2d
930, the courf also recognizes that an assessnent may exi st
prior to the time that the obligation to pay it becomes final
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_ There is a variety of termnology and procedure in the
incone tax laws of the various states. Common to all of
these laws, however, is a provision for sone official act
bK the taxing agency by which the amount of tax inposed by
the law is determned. The tine when this act becomes
final and when the tax must. be paid varies in the different
states.  Sone method of review of the act at the instance
of the taxpayer is ordinarily provided. The review may be
by the taxing agency itself, by another admnistrative
agency, by the courts or by all of these bodies. [In sone
states the act may not beconme final so that the tax nust be

aid until after review by the suprene court of the state.

n other states the tax nust be paid prior to court review

~Under the foregoing circumstances, uniformty in the
application of the Federal legislation will be best achieved
by adherence to the comonly accepted view that the initia
determnation of a tax by the appropriate admnistrative
agency constitutes an assessment. Mreover, we are of the
opinion that if Congress had intended to permt only the
collection of taxes the assessnent of which had becone fina
on or before the effective date of the Federal act it would
have expressly so provided. Under the California statute
the word "assessment" is defined to expressly include apro-
posed assessnent of tax by the Franchise Tax Board. The
protests of Appellant to the proposed assessnents against it
wer e den|ed_br that Board long prior to the enactnent of the
Federal legislation. In our opinion, the taxes in question
were "assessed" Wi thin the nmeaning of Public Law 86-272
prior to the crucial date of Septenber 14, 1959.

[

Appel I ant contends that interest incone fromloans to
enpl oyees should not be considered as income fromthe
unitary business and therefore subject to allocation within
and wi thout the State, but should be assigned entirely to
Appel lant's domcile outside of California. Respondent has
included the interest in unitary income on the basis that
the |oans were made for the purpose of retaining enployees,
keeping them satisfied,--inproving the quantity or quality
of work, or obtgining new enpl oyees.

Respondent relies upon our previcys decisions in
Appeal of Marcus-Lesoine. Inc., E%l; St. Bd. of Equal,

July 7, 1042 (P-H_St, & Loc. Tax Serv., Cal., 913,006};
ught on Mifflin Co., Cal. St. Bd., of Equal.

rc TOA P H.Y. % Toc. Tax Serv.. Cal.. 913,060);
Appeal of Internatioal Business Machines Corp., Cal. St.
Bd. of Equal., Oct. 7,1954 (CCH, I da. Tax Cﬁses,

-105~




Appeal of American Snuff Conpany

1200-286), (P-H, St, &loc.Tax Serv., Cal. 913,143). In
those decisions we stated that income fromintangibles is a
part of the unitary income subject to allocation where the
acqui sition, management and di sposition of the intangibles
constitute imtegral parts of the owner's regular business
operatlons,<;z|n each of those cases, the income was directly
related to the-activities of the unitary business. Here the
| oans which gave rise to the interest were made for the pur-
pose of increasing the efficiency of the enployees and they,
accordingly, contributed to the operations of the unitary
business,” ~ W are, therefore, of:fﬁe opinion that the interest
IS includible I n unitary 1 ncone.,

[B@pellant al so contends that interest income which
appears to have been received in the form of discounts on in-
surance and annuity premuns is not part of the unitary incone.
The premuns were deducted by Appellant fromthe unitary in-
cone. W believe that the discount should be included as a
part of the unitary income since it would have been equally
correct from an accounting viewpoint to regard the discount
as a reduction of the prem um expense rather than as a
gepargtgglfenwof incone.  (Accountants ! Handbook, 4th ed.,

ec. 5.28,

Pursuant to the views expressed in the Qpinion of the
Fﬁar% on file in this proceedi ng, and good cause appearing
erefor,

I T 1S HEREBY ORDERED, ADJUDGED AND DECREED, pursuant to
Sections 25667 and 26077 of the Revenue and Taxation Code,
that the action of the Franchise Tax Board on the protests of
American Snuff Conpany to proposed assessnments of corporation
i ncone tax in the amounts of $368.35,%442.41 $45.7.9
$463,07, $559. 20, $699.98, $621. 21. $730.43, $592.76,
$612, 51 SRRV AT §1,218.67, §1,261.75, $1.752. 96, %1,870.68,
and §1,771,64 for the years 193? t hrough l§52, respectively,
and the action of the Franchise Tax Board in denying clains
of Anerican Snuff Conpany for refund of corporation incone
tax in the amounts of §1,676.,25 and $1,620.43 for the years
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1953 and 1954, respectively, be and the same are hereby
sust ai ned.

Done at Sacranmento, California, this 20th day of April,
1960, by the State Board of Equalization.

John W. Lynch , Chai rman
George R. Reilly , Menber
Richard Nevins , Menber

, Menber

,  Menber

ATTEST: Dixwell L., Pierce , Secretary
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