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Appellants

Steve Mandoza

AmountYear

1951
i;:;

120.13:#

256.59::;
Steve and Georgiana M. Mendoza 1954

1951Maria V. Reyes

Salvador D. Reyes

Salvador D. and Maria Reyes

Frank D, Amian

Frank D. and Dorothy Amian

1951 252,594;

1952
1953
1954
1951

1951
i;:;
1954

George C. and Jerry Cabotage

1951
1952
1953

Manuel P, and Edna Javier

Manuel P, Javier 1954 23.66

Bonifacio Villa 334T31
461.16
972.50
248.94

,
Anastacio Lingatong 289.31

401..16
933.40
223.68

N, and Endia Tiempo

1951
1952
1953
1954 68.24

Alaonso H. Tongal
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Appellants
Fermin Balanon

Thomas Camarillo

Anastacio C. and Vivian Gregorio

Larry Tabot

Cleto C. Tablang

Blandino B. Cespon

Theodora 0. and Irene Fermin

Timoteo Bacamante

Victor V, Carrillo

Juan Bernadus Casicas

Year Amount

1951 8 57.51
1952
1953 fj:*::
1954 79174
1953 172.59
1954 187.19
1951 80*34
1952
1953 %$
1954 74148

1951
:g

3;14*020
149:4 ii

1954 33.83 ’

1951
1952
1953
1954

t;:; 151.09 232.14
1953 255.75
1954 172.23
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Appellants

Leon de Ocampo

Estate of Tony B, Tagad (now Dec'd.)
and Patricia Tagad

Paterio B, Sularte

Julio &I. Satentes

Year Amount

i;;:
1954

;;::

:;:;
1953
1954

1951

i;::
1954

$ 113.91
48.24
14.64

2,105.80
616.05
422.55
113.10

All of the above amounts except those designated by a
single asterisk include penalties of 25 percent imposed under
Section 18681 of the Revenue and Taxation Code for failure to

0.
file timely returns. The amounts designated by a double
asterisk include, in addition to those penalties, fraud pen-
alties of 50 percent imposed under Section 18685. The
penalties are not in question except to the extent that
their-dollar amounts depend upon the amounts of-the taxes
which are due. Although some assessments for the year 1950
were'included in the appeals, no issue has been raised with
respect to them.

Since the filing of their appeal, Aopellants George C.
and Jerry Sabotage have paid the amounts of $72.64, (L.36.22
and $132.02 forthe years 1951, 1952 and 1953, respectively.
These amounts include the assessments proposed against them
for those years and accrued interest. Pursuant to Section
19061.1 of the Revenue and Taxation Code, their appeal for
those years will be treated as from the denial of claims for
refund.

During the years 1951 through 1954 Appellants, in
different combinations, owned and operated four clubs, each
of which was in the form of a joint venture. Games of chance,
specifically, Keno, Chinese Dominos and Fan-Tan, were played
in these clubs and the games were backed by Appellants. All
of the clubs were operated in substantially the same manner.
Patrons played the games with c,hips which they obtained from
a club cashier in exchange for their money. Whenever a player.

e
stopped playing, whatever chips he had left could be converted
back to cash. The clubs followed a rule that the play was to
be uninterrupted as long as any of the patrons wished to
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continue. The clubs were open each day from the middle of the
afternoon until early in the evening, At the end of each day,
the cashier counted the chips redeemed from players, the chips
received from the games and the cash on hand to determine the
amount won or lost that day. This amount was entered in the
books under the designation of "win day" or Jqloss day!', as the
case might be,

\ The Franchise Tax Board determined that the total of the
amounts shown on the books on %rin days" was a n
representing'only 15 percent o-innings on each cP&Ocenet-=9%?svent during~ th5se"d..ysT*..' --_j, lr~-wrn  _ 7 ._c- -_rr
niX~%s"g~os~%%om?$ and

16 treated the totai"??f.txze  win-
Appellants accordingly,

increased the gross income of the
It disallowed deductions from that

income pursuant to Section 17359 of the Revenue and.Taxation
Code because the income,was derived from illegal activities.

The Franchise Tax Board states that the figure of 15 per- ’
cent was based upon its examination of records, seized by the
District Attorney from one of the clubs, which showed in
detail the daily gross receipts, payouts and commissions or
winnings from Keno for the period of April 1 through September
7, 1953. It states that information from Appellants and
others indicated that the margin of the clubs in Chinese ,
Dominos and Fan-Tan was between 5 and 10 percent and that,
therefore, it has resolved the doubt in favor of the Appel-
lants by using the 15 percent figure. The Franchise Tax
Board states that the omission from its determination of
gross income on qqloss days" similarly favors the Appellants
since there was undoubtedly some gross income received from
the games on those days.

Appellants do not deny that the games were in the class
of illegal activities specified in Section 17359. Although
they have stated that they cannot identify the records seized
by the District Attorney and have objected to consideration
of them, they have neither alleged nor attempted to establish
that the figure of 15 percent used by the Franchise Tax Board
is erroneous. Their contention is that the total of the
amounts by which their clubs were ahead at the end of "win
days" represents their total gross income.

Section 17359 (now 17297)'of the Revenue and Taxation
Code provides:

'IIn computing net income, no deductions
shall be allowed to any taxpayer on
any of his gross income derived from
illegal activities as defined in
Chapters 9, 10 or 10.5 of Title 9 of
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Part 1 of the Penal Code of California;
nor shall any deductions be allowed to
any taxpayer on any of his gross income
derived from any other activities which
tend to promote or to further, or are
connected or associated with, such
illegal activities. )(

With respect to a person engaged in the illegal business
of accepting bets on horse races, the California District
Court of Appeals has held that ‘IBy enacting Section 17359 the
Legislature has expressed its clear intention not only that
that portion of the gross income of a bookmaker which repre-
sents his illegal winnings is the total of such winnings
without exclusion of bets lost, but also that bets-&M bv a
bookmaker are not deductible from his gross incpme-fokwme

)t (“&X’ZZ v. Franchise Tax Board, 161 Cal. App.
le the Hetzel case dealt with a bookmaker, the

principle announced therein applies to the instant case.
Appellants argue, however, that because the clubs fol-

lowed a rule of continuing the play as long as the patrons
wished, each day’s play was an integrated operation from which
no winnings could be considered as derived until the final
outcome at the end of the day. We cannot subscribe to this
approach. Under the reasoning of the Appellants, a club would
never have any winnings if it were able to attract patrons for
24 hours a day.

The amounts by which the clubs were ahead at the end of
the day were net amounts, arrived at by offsetting losses
against winnings on each chance event during the day. The
gross income of the Appellants was compo’sed of the total of
the winnings on each chance event, and Section 17359 pro-
hibits the deduction of losses from that income. Appellants
have made no attempt’to establish that the total of the win-
nings on each chance event was less than the gross income as
determined by the Franchise Tax Board,

Pursuant
Board on file
therefor,

O R D E R- m m - -
to the views expressed in the Opinion of the
in this proceeding, and good cause appearing

a IT IS HEREBY ORDERED, ADJUDGED AI\SD DECREED, pursuant to
Section 18595 of the Revenue and Taxation Code, that the
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action of the Franchise Tax Board on the protests of the
Appellants named in the Opinion of the Board on file in this
proceeding against proposed assessments of additional per-
sonal income tax and penalties in the amounts and for the
years specified in the said Opinion be and the same is hereby
sustained.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED, pursuant to
Section 19060 of the Revenue and Taxation Code, that the
action of the Franchise Tax Board in denying the claims of
G e o r g e  C . and Jerry Cabotage for refund of personal income tax
and interest in the amounts of $72.64, $36.22 and $132.02 for
the years 1951, 1952 and 1953, respectively, be and the same
is hereby sustained,

Done at Sacramento, California, this 23rd day of July,
1959, by the State Board of Equalization.

Paul R. Leake , Chairman

George R. Reilly , Member

Alan Cranston

John W. Lynch

Richard Nevins

, Member

, Member

, Member

ATTEST: Dixwell L, Pierce , Secretary
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