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BEFORE THE STATE BOARD OF EQUALI ZATI ON S%"”“
OF THE STATE OF CALI FORNI A o

In the Matter of the Appeal of ;
CAGNEY PRODUCTI ONS, | NC. )

Appear ances:
For Appel | ant: Richard F. Alden, Attorney at Law
For Respondent: John S. Wrren, Associate Tax Counsel

OPLNLON
Thi s apgeal,ls made pursuant to Section 25607 of the
Revenue and Taxation Code fromthe action of the Franchise Tax
Board in denying the protests of Cagney Productions, Inc., to
proposed asséssments of additional franchise tax in the
amounts of $5,097.52 and §$12,042,85 for the incone years ended
July 31,1944, and July 31,1946, respectively.

. Appellant is a California corporation with its principa
office In this State. During the years_in question it was
engaged in producing motion picturés,  These pictures were
distributed by Unjted Artists Corporation to exhibitors
throughout the United States and in foreign countries. The
receipts fromthe pictures were derived fromrentals paid by
the exhibitors.

_ United Artists is a Delaware corporation with its prin-
cipal office in New York, It was engaged in distributing
the Flctures of various producers. Under its agreenment Wwth
Appellant it was granted the exclusive right to distribute
A?pellant's films,” Appellant retained title to the prints of
its pictures and reserved the right to reject exhibition con-
tracts made by United. It expreSsly kept control over certain
aspects, including the making of additional prints, the timng
of release of the pictures, chan%es in the pictures, rebates
to exhibitors and advertising, he gross receipts from ex-
hibition were divided between the two parties; United receiv-
ing 10 or 25 percent depending upon the amount of the receipts.
They shared the costs of items such as advertising, shlﬁplng,
copyrights and taxes. The agreenment provided in part that:

"Producer and United agree that this
agreement shall be construed as in
no sense a co-partnership between
the parties hereto, and that neither
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shal | have any authority to bind
the other or their representatives
In any way, but the provisions of
this paragraph are not intended to
destroy or dimnish in anyw se the
rights, licenses and privileges
granted to United with respect to
the notion pictures included and
as in this agreement set forth

The United is not a fiduciary, but
an independent contractor here-
under, "

~ Appellant also had an agreenent wth Sanuel Gol dwyn under
whi ch Appel | ant designated Gol dwyn as its representative to
exercise its right to reject the exhibition contracts made by
United, Coldwyn, who maintained an office in New York, was in
the tusiness of providing this type of service to notion
picture producers. Goldwyn's conpensation was three percent
of Appellant's share of the receipts fromthe pictures.
Gol dwyn paid his own rent, salaries and general expenses but
was entitled to reinmbursenent for expenses such asfor
traveling, entertainment and telephone calls which were
directly connected with his services to Appellant. H's dis-
cretion in rejecting contracts was to be absolute but Appel-
| ant reserved the right to supervise and instruct him

In its franchise tax returns for the years involved,
Appel [ ant, acting under Section 10 of the Bank and Cor pora-
tion Franchise Tax Act (now Section 25101 of the Revenue and
Taxation Code), allocated its income within and wthout
California by the three factor formula of Property, payr ol
and sales, 1t treated as receipts from California sales only
those receipts from exhibitors |ocated in Calif~wnia. The
Franchi se Tax Board determned that all of Appeilant's
recei pts nust be considered as from California sales for
purposes of the sales factor because Appellant engaged in no
sales activities outside of this State.

The focal point for consideration in determning-the '
situs of a sale for purposes of the allocation fornula is the
place where the activities of the corporation occurred which
rzgsul ted in the sale (El Dorado G| rkéc,0 v, McColgan, 34 Cal.

731, app. dism,, 340 U'S. 801; Trvine Co. v. McColgan,
26 Cal . éﬁjléo).\\Act|V|ty*gf a corporatton is fo Ee.éistin-
gui shed from activity for its account by independent con-
fractors who are conducting therr own businesses (lrvine Co.

v. McColgan, supra). o
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Ap ellant relies upon the sales activities of United
Artists ad of Sanuel Coldwyn as a basis for aSS|gn|ng a
portion of its sales outside of California. United a
ol dwyn provi ded their services to producers generally and
mai ntai ned busi ness or gani zations V\hlch were entirely

separate from Re lant.  Contrar Appel I ant's contenti on,
the control which it retained under the a reement wth United
does not negate the express provision in the agreenent that
United was an independent contractor. That confrol was far
short of conplete control over the nmeans which United was to
use in carrying out its primry duty of obtaining contracts
wi th exhibitors. Likew se, Appellant appears to have had a
broad general power of supervision over Goldwyn, but that is
not |ncon5| stent with his haV| ngobeen an |ndependent con-
tractor (MDonald v. Shell lf 7851 Al t hough
Uni t ed and‘Cﬁl‘d_vw nme or the Appel Tant, it Ts
clear that they did so in the capacity of independent con-
tractors engaged in the conduct of their own businesses
(United States v, Silk, 331 vu,s, 704, Skelton v. Fekete, 120
Cal, App. 2d 401) .

/ W conclude that the action of the Franchise Tax Board
nust be uphel d,

Pursuant to the views expressed in the Qpinion of the
Bgardfon file in this proceeding, and good cause appearing
therefor,

| T 1S H:REBY ORDERED, ADJUDGED AND DECREED, pursuant to
Section 25667 of the Revenue and Taxation Code, that the action
of the Franchise Tax Board in denying the protests of Cagney
Productions, Inc., to proposed assessnents of additional fran-
chise tax in the am)unts of §5,097, 52 and $12,042.85 for the
i ncone years ended July 31, 19% ul'y 3T, 1946, re-
spectively, be and the sane is hereby sustal ned.

Done at Sacramento, California, this 21st day of April,
1959, by the State Board of Equalizati on.

Paul R Leake , Chai rman
George R Reilly I\/enber
John W. Lynch I\/errber
R chard N\éw ns I\/enber
. ' Menber
ATTEST: Dixwell L, Pierce , Secretary
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