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OPI NI ON

This appeal is made pursuant to, Section 18646 of the
Revenue and Taxation Code from the action of the Franchise
Tax Board in denying the petition of Tyrus R, Cobb for re-
assessnent of jeopardy assessnments of additional personal
incone tax and penalties in the follow ng amounts for the
years indicated:

Year Tax Penal tv
1949 $ 3,457.15 $ 864.29
1950 %,206,34 1,051.59
1951 3,608.6/ :902.16
1952 4,886,29 1,221.57
1953 3,925,67 981,42
1954 3,438.65 859.66
1955 L, 443,80 1,110.95
1956 3,996.83 399.68
1957 —1.700.0L LI
$33,663.41 $7,391.32

There are two issues involved herein: (1) whether Appel-
lant was a resident of California during the périod involved,
and (2) whether the penalties were properly assessed,

_ Appellant was born in Georgia, resided in Mchigan durjng
his basebal | career, and becane a resident of Atherton, Mnlo
Park, California, after his retirement from baseball. |n 1935
he purchased a home in Atherton. He admits that he was a resi-
dent of this State through 1939. In that year he purchased
residential property in Genbrook, Nevada,  transferred his bank
account and safe deposit box from San Francisco to Reno,
regi stered his autonobile in Nevada and obtained a Nevada
dri'ver's license. He changed his resident nenberships in San
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Francisco clubs to nonresident memberships. He commenced
filing Federal income tax returns in Nevada although the
returns were prepared by a Palo Alto accountant. e regis-
tered to vote in Nevada in 1950 but actually voted there in
person only in 1954 and by absentee ballot in 1947 and 1956.
Although mail was addressed to him at Glenbrook as well as
at Atherton, he had no mail box or postoffice box in Nevada.
He did have a postoffice box in Atherton.

Appellant stated that he changed his residence to Nevada
because he felt that the climate would help provide relief
for a sinus infection and because he felt that living Iin a
thinly populated area would provide an atmosphere in which he
could best work out his personal problems. %Appellant and his
first wife, Cecilia, separated prior to 1939 and were divorced
in 1947.) Appellant stated that while the California income
ta>é was not a predominant reason for the change, it was con-
sidered.

Throughout the period in question Appellant maintained
the Atherton property he had purchased in 1935. It consisted
of a main house, with seventeen rooms, and a guest house. A
fire insurance policy insured the house for $59,750. Personal
property located at” the Atherton house, including Appellant3
most prized possessions, such as his library and baseball
trophies, was valued at $70,346 under the personal property
insurance policy. Medical facilities required for a heart,
condition suffered by Appellant were conveniently located in
and around Atherton. A property settlement agreement entered
into by Appellant and his first” wife provided:

“The title to the dwelling house and con-
tents of the property located at Atherton,
California, shall remain in joint tenancy,
with the right, however, of the Husband to
occupy said premises at any and all times.”

Ap{)_ellant did not have the right to dispose of this property
untll 1Q[57 when Cecilia agreed to release her joint tenancy
interest.

. The Nevada property was also maintained throughout the
eriod involved herein. "~ It consisted of a house containin
our bedrooms, three baths, a living room and a Kkitchen.
fire insurance dpollcy insured the house for $15,000. Personal
property located at the house was insured for $7,275. There
were no medical facilities nearby and the altitude at Glen-
brook was such that Appellant could not stay there for _
extended periods. At times during the winter months the high-

way used to reach the Nevada property was closed b%/ snow. When
the highway was open the road on the property, between the
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gate and the house, sometines remained bl ocked

Al t hough APpeIIant_was_retired during the period in-
vol ved, he Spent sonme tine in Idaho in connection with a

busi ness there which he and his son owned, He al so made a
nunber of trips to Georgia and other states during each of
the years involved herein. In 1951 he was enployed by Metro-
Gol dwyn- Mayer Pictures at Culver Cty, Califanniy in
connection"with a picture it was making, He completed a
personnel record formfor that conpany on which he gave his
address as "Menlo Park, California, " and to the question

"Are you a resident of California?" he replied "yes."

Apgellant did not file California personal incone tax
returnd aft=r1939. The Franchise Tax Board assessed Appel-
lant as a resident for the years 1940-1948 but the proceedln?s
were termnated in 1950. The Franchise Tax Board states tha
the proposed assessments wrew thdrawn in reljiance upon
certain information furnished by Appellant. It quotes froma
brief filed at that time by Appell'ant which stated "On the
average he has spent approximately three to four nonths in
California each year, and on several occasions has not been
In the state for nore than thirty days during any one year,"
At a subsequent date the Franchise Tax Board conducted an.

I nvestigation and secured information which led it to believe
Appel lant was a resident of California. The present assess-
nments were issued in 1957,

The Franchise Tax Board has presented vol umnous charts
based on the information gathered in the course of its investi-
gations. These charts sef forth the followng amunts of tine
as spent in California and Nevada:

Year California Nevada
1949 115 days 3 days
1950 216 3

1951 194 7

1952 199 11

1953 182 49

1954 112 9

1955 166 51

1956 219 32

The balance of the time is |isted as "other" Or "unknown", I n
the construction of its time charts the Franchise Tax Board
relied on such th|ngs as dairy deliveries, electricity and gas
charges, newspaper deliveries,” long distance telephone call3

| aced from Appellant's houses (there was a phone at Atherton
hroughout the years; one was installed at G enbrook in 1953)
and statenments imde by Appellant.
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_ In addition to the above-mentioned sources of informa-
tion, the Franchise Tax Board calls attention to numerous
newspaper and magazine articles which referred to Appellant
as living in California or as having his home here. Letters
from writers of some of the articles quoted by the Franchise
‘Tax Board have been submitted by Aﬁpellant and state that the
articles referred to Appellant as the "Atherton squire” only
to add local color to their stories. In 1957 Appellant began
makmggplans to move back to Georgia and he was quoted in the
March 3, 1957, San Francisco Examiner as saying "*I'11 hate to
leave.. No one could live in California, even for a few months,
and not love it. ' Again, in an article in the June 14, 1958,
issue of the "Saturday Evening Post", he is quoted as saying
"tIdidn't want to leave California even now ,,.'"

The Franchise Tax Board also points out that Appellant
was twice, in 1950 and 1951, found hunting with a California
resident hl_mtln(t; license. Appellant stated that on one of
these occasions there was a written finding by a State agency
that he was a nonresident, He has not, however, submitted a
copy of any such finding. It does appear that he posted bail
on one occasion and later forfeited 'it, The difficulty appar-
ently arose because he was using an automobile with Nevada
license plates on the hunting trips,

) The Franchise Tax Board contends that Appellant has at al
times been domiciled in California_and was not out of the State
for other than temporary or transitory purposes during the
ears involved herein. Alternatively, it argues that even if
e was domiciled in Nevada, he was nevertheless present in
California for other than temporary or transitory purposes
during these years.

) Appellant alleges that the Franchise Tax Board compila-
tions of time spent are erroneous in several respects and
argues that the factors relied on by the Franchise Tax Board,
such as milk and newspaper deliveries at the Atherton residence
do not constitute a valid basis for computing time spent in
California. _He made no attempt to estimate the amounts of time
spent In California and Nevada. To refute the evidence relied
on by the Franchise Tax Board, Appellant submitted an affidavit
in which he stated that he consciously “avoided spending as
much as one-half year in any one year in California3 He also
submitted affidavits and letters which stated that the affiants
and writers thought or knew Appellant was a resident of Nevada.
Appellant did not testify at the hearing. Appellant basic
theory seems to be that if he was not in the State for at least
half of the year he was not a resident.
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The law and regulations applicable to this issue are as
foll ows:

"tRegident! | Ncl udes:

ga) Every individual who is in this
tate for other than a tenporary or
transitory purpose.

(b} Every individual domciled in
this Stdte who is outside the State
for a tenporary or transitory purpose.

Any individual who is a resident
of this State continues to be a resident
even though tenporarily absent from the
State.,” (Section 1'7014 of the Revenue
and Taxation Code, formerly Section
17013.)

".,., The purpose of this definition is to
include in the category of indjviduals
who are taxable upon their entire net
income, regardless of whether derived
fromsources Wwthin or without the State,
all individuals who are physically

resent in this State enjoying the bene-

it and protection of its Taws and
overnnent, except indivyiduals who are

ere tenporarily ..." (Regul ation 17013-
17015(a), Title 18, California Adm nis-
trative Code.)

Mok

The underlying theory . . . is that the

state with which a person has the

cl osest connection during the taxable

year is the state of his residence ..."

éaReg?uI ation 17013-17015(b), Titl e 18,
lifornia Administrative Code."

It is obvious froma reading of the above provisions that
there is no sinple measurement of time such as six nonths,
whi ch can be used to determne whether'an individual is a
resident. Norwill a formalism such as a change in registra-
tion, or a nere statenent such as that made by Appellar, that
he intended to be a resident of another state, settle the
Issue.  The crucial question is always whether the individual
was in the State for other than a tenmporary or tranS|tor¥
purpose.  And whether a person is here for other than a tem
porary or transitory purpose must be determ ned by exam ning
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all of the facts.

~ Having carefully studied all of the materinl presented in
this appeal, we conclude that Appellant was a rssident during
the entire period involved herein. It appears that Appellant
spent substantially more time in California, “enjoying the
benefit and protection of its law and government", than in
Nevada or any other state, We feel that if, as Appellant
alleged in his affidavit, ke «nansgiously attempted to spend
less than six months in California he should have been able to
produce evidence of the time spent in California and Nevada -
something more than the general statement in his affidavit,
Mr. Cobb has never attempted to make such a computation. More-
over, the following facts indicate that California was the State
with which he had the closest connection during the period:
Appellant3 Atherton house was far more substantial then the
Glenbrook house; he kept most of his personal prolgerty at
Atherton, including his most prized possessions; he at all
times had, and extensively used, his telephone service at
Atherton, while he did not even have a telephone at Glenbrook
until 1953; he at all times had a postoffice box in Atherton
and none in Glenbrook; he could not spend extended periods in
Glenbrook due to the effect of the altitude on his heart;
medical facilities required by him were conveniently located
near Atherton but not in the vicinity of Glenbrook; he used
California resident hunting licenses; and he in fact stated
on an employment form that he was a resident of California

ApBeIIant in his brief argued that the Franchise Tax Board
should be estopped to collect the tax because of its prior de-
termination that he was not a resident during the period 1940~
1948, It is obvious, however, that the situation during the
years herein involved was substantially different from the
situation, as represented by Appellant, in the earlier years.

The final issue involves the propriety of the penalties
levied by the Franchise Tax Board under Section 18681 of the
Revenue and Taxation Code. That Section provided:

"If any taxpayer fails to make and file
a return required by this part on or
before the due date of the return or
the due date as extended by the Fran-
chise Tax Board, then, unless it is
shown that the failure is due to
reasonable cause and not due to wilful
neglect, 5 percent of the tax shall be
added to the tax for each 30 days or
fraction thereof elapsing between the
due date of the return and the date on
which filed, but the total penalty
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shal | not exceed2s percent of the
tax. The penalty so added to the
tax shall be due and pa%/able upon.
notice and denmand from the Franchise
Tax Board."

~Reasonable cause, such as to excuse a taxpayer's failure
to file on time, has been construed under a similar Federal
statute to mean such cause as would "prompt an ordinarily in-
te_Illgient and prudent businessman to have so acted under
similar_ circumstances” (Charles E, Pearsall & Son, 29B.T.A.
747. See, also,_SanderS v, Conm ssioner, 225 Fed. 2d 629,
cert. den. 350 0,8, 967; and Girard_Investment Co. v.Com-
missioner, 122 Fed, 24 843).

~Although Appellant has devoted little time to this point,
his contention seems to be that he had reasonable cause for
not filing returns because of the Franchise Tax Board's prior
determination and because his then counsel informed him that
"The result should apply in all future years unless, of course,
your circumstances radically change.” As we have already
noted, Appellant’% situation did change substantially from
that described by him as a basis for the prior determination.
Once he started spending far nore time in this State than in
Nevada he should have realized that he could no longer rely on
the advice previsuslygiven to him. We note also, that. Regu-
lation l7OJ_.3-17015(f¥,T|tIe 18 California Administrative
Code, provides that as respectsany taxable year, "if any
guestion as to his resident status exists, he should file a
return, in order to avoid the possibility of the imposition of
penalties, for that year even though he believes he was a non-
resident and even though he received no income from sources
within this State.” We conclude that the penalties were
properly imposed.

Pursuant to the views expressed in the Opinion of the
tBhoardf on file in this proceeding, and good cause appearing
erefor,

ITIS :1mrEBY ORDERED, ADJUDGED AND DECREED, pursuant to
Section 18595 of the Revenue and Taxation Code, that the
action of the Franchise Tax Board on the petition of Tyrus .
R. Cobb for reassessment of jeopardy assessments of personal
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fncome tax and penalties in the follow ng anounts for the
years indicated, be and the sane is hereby, sustained:
Year Tax Penal ty
1949 $ 3,457.15 $ '864.29
1950 4,206,34 1,051.59
1951 3,608.64 . 902,16
1952 L,886,29 1,221,57
1953 3,925,67 981,42
1954 3,438,65 859,66
1956 3,996.83 399. 6%
1957 1,700,04 ————
Total $33,663.41 $7,391,32
Done at Sacranento, California, this 26th day of March
1959, by the State Board of Equalization
Paul R. Leake , Chairnman
John W, Lynch , Menber
Richard Mevins , Member
(eorge R, Reilly , Menber
,  Menber
ATTEST: Dixwell L, Pierce , Secretary
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