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BEFORZ THE STATE BOARD or EQUALI ZATI ON
OF THE statz O' CALIFORNIA

In the Matter of the Appeal of ;
THE HERMOYNE, | NC. )

Appear ances:
For Appel | ant: Robert S. Wl f, Attorney at Law

For Respondent: Burl D, Lack, Chief Counsel
John S. Warren, Associate Tax Counsel

OPI NI ON
Thi s apgeal is made pursuant to Section 25667 of the
Revenue and Taxation Code from the action of the Franchise
Tax Board on the protests of The Hermoyne, Inc., to pro-
posed assessments of additional franchise tax in the anmounts
of $639.2L §261,37 and $95.02 for the taxable years 1947,
1948 and 1949, respectively.

. Agpellant, a California corporation, comenced business
In 1946. As a "commencing" corporation, its franchise taxes
for the taxable years 1947 and 1948 were based on the income
year 1947, and its tax for the taxable year 1949 was based
on the incone year 1948 (see Section 13(c) of the Bank and
Corporation Franchise Tax Act, now Section 23222 of the
Revenue and Taxation Code),

Since the filing of this appeal, the Appellant and the
Franchi se Tax Board have a?ree upon certain adjustments to
depreciation deductions. [t has also been conceded by the
Appel l'ant, in view of a waiver of limtations filed by it
Wth respect to the inconme year 1948, that the assessment
based on that year was proper, Thus, the sole question be-
fore us is whether the assessnents for the taxable years

1947 and 1948, based on the income year 1947, were timely.

Appel lant filed its franchise tax return for the incone
year 1947 on March 15, 1948, The tine for deficiency assess-
ments for that incone year was then limted to March™ 15, 1952
(Sectlon.25(fg of the Bank and Corporation Franchise Tax Act,
now Section 25663 of the Revenue and Taxation Code). Prior
to that date, it agreed with the United States Conmi ssioner
of Internal Revenue to extend to June 30, 1953, the tinme for
assessing deficiencies of Federal incone tax for the year
1947. This automatically extended to Decenber 31, 1953, the
time for assessing a deficiency of State franchise tax for
that incone year %Sectlon 25663(a) of the Revenue and
Taxation Code). On Cctober 24, 1952, Appellant petitioned
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the Tax Court for redetermnation of a deficiency of Federal
tax assessed by the Conm ssioner of Internal Revenue for the
year 1947. On Decenber 21, 1953, the Tax Court entered an
order redetermng the Federal deficiency pursuant to a
stipul ation between Appellant and the Conmissioner. The

franchi se tax assessnments here in guestion were made on
March 2, 1954,

~The arguments of the parties center upon the follow ng
provisions of the Revenue and Taxation Code:

"Section 25432, |If the anount of net incone
for any year of an¥ taxpayer as returned to
the United States Treasury Departnent is
changed ... by . . . conpetent authority ..
such_taxgayer shal | report such change «.-
within 90 days after the final determnation
of such change ..."

"Section 25674, If a taxpayer is required to
report a change ... as required by Section
25432 and does report such change ... any
defici ency result[n%_from such adjustnents
may be assessed within six nonths from the
date such notice .., is filed wth the
Franchi se Tax Board . .."

This latter section did not become effective until My 8,

1953. The enacting statute (Stats. 1953, Ch. 586) provi ded
In part that:

"The provisions of this act effecting changes
in the conputation of taxes shall be applied
only in the conputation of taxes for income
years beginning after Decenber 31, 19.52, and
the remaining provisions of this act shall
become effective on the effective date of
this act. Provisions effecting changes in
the conputation of taxes shall mean those
affecting income, deductions, rates, nethod

of calculating tax, exclusions, exenptions
and credits ...."

Appel | ant arPues that the above quoted |anguage of the
enacting statute [imted the application of Section 25674 to
i ncome years after 1952. Section 25674, however, did not
effect a change in the conputation of the tax. It consti-
tuted a statute of limitations which prescribed the time In
which an existing tax liability could be enforced. Thus,

the application of Section 25674 was not limted as Appellant
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contends (see Mudd V. _McColgan, 30 cal.2d 463 ),

Appel | ant al so argues that Section 25674, can have no
anplication because any assessment for the inconme year 1947
was barred on Decenber 31, 1953, before the order of the
Tax Court became final, It contends that the order was not
final until March 21, 1954, when the tine for appeal there-
fromhad elapsed, In our view, it is not material whether
theorder of the Tax Court was final on March 21, 1954, or
on Decenber 21, 1953, when it was entered pursuant to
stipulation, The rel evant point is that Section 25674 was
in effect on May 8, 1953, before any assessment for the
income year 1947 was otherw se barréd. The Appellant then
became Subject to the operation of the section with respect
to the assessnent of any deficiency for the income year 1947
(see Mudd v. McColgan, Supra),

W\ have not been infornmed when the Appellant notified
the Franchise Tax Board of the order of the Tax Court, but,
even assumng that the order was final when it was entered
and that Appellant gave notice inmmediately, the assessment
of a deficiency woul'd still not be barred under Section
25674 until si'x nonths thereafter, or June 21, 1954, The
assessments on March 2, 1954, were therefore tinely.

ORDER
Pursuant to theviews expressed in the Qpinion of the
Fﬁar% on file in this proceeding, and good cause appearing
erefor,

I T 1S HEREBY ORDERED, aDpJgupgep anb DECREED, pursuant to
lon 25667 of the Revenue and Taxation Code that the

on of the Franchise Tax Board in denying the protests of
Hermoyne, Inc., to proposed assessnents of additiona

Sect
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ranchi
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se tax in the amounts of f639.21, $361.37 and 95,02
axabl e years 1947, 1948 and 1949, respectively,

a
T
{or the. |
b the same i's hereby sustained.
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Done a% 2acramento, California, this 17th day of

February, 1959, by the State Board of Equalization.

Paul R, Leake

0. R Reilly

John W _Lynch

Ri chard Nevins

ATTEST: __ Dixwell L. Pierce , Secretary
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