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BEFORE THE STATE BOARD OF EQUALI ZATION ’

OF TEE STATE oF CALIFORNI A

In the Matter of the Appeals of

)
)
RAYMOND H.  OSBHI NK, Ma: tY E OSBRINE,)
M.4. OSBRINK, TRUST, B. V. BE4LS )
‘TRUSTEE R, H. OSBRI NK, JR TRUST, )
B. w. BEaLS, TRUSTEE )

Appear ances:

For Appellants: Mackay, MGegor, Reynolds &
Bennion and Adam Y. Benni on,
Attorneys at Law

For Resvondent: Burl D. Lack, Chief Counsel:
Paul L. Ross, John S. varren and
Crawford H, Thomas, Associ ate
Tax Counsel

ORPLNLQN

These appeals are nade pursuant to Section 18593of the
Revenue and Taxation Code from the action of the Franchi se
Tax Board in denying the protests of Raynond H Gsbrink,
Mary E. Osbrink,” M A Gsbrink, Trust B. W Beals, Trustee
and’ R H, Osbrink, Jr. Trust B. Beal's, Trustee, to
posed assessments of additional personal Income tax in t e
amounts of $698.19, §566,73 and #69,15 @gai nst each of the
Appel l ants for the yéars 19% 1944 and 1945, respectively,
and in the amounts of $198.03" agai nst each of the trusts
for the year 1946,

Appellants were partners in the R W, Gsbrink Mnufac-
turing Conpany during the years 1943 through 1946, Matters
affecting their tax | Fabili t)é or these years were sub{ ects
of previous appeals to thi oa a controversy wth
Bur eau of InternaI Rev enue and suits for refund’in a Federal
District Court. e previous appeals to this Board were de-
termned on JuIy 1 2, the suits in the Federal District
Court were decide d Jul'y 10, 1951, and on Seotenber 22,
1953, Appel | ants notrfr ed the Franichise Tax Board of a settle-
nment on the controversy with the Bureau of Internal Revenue.

Pending the outcome of those matters the Franchise Tax
Board, in February, 1949, request ed wai vers of the statute
of linmtations on assessments, The Ap ants consented to
wai vers for the period up to April 15, I n Novenber,
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1949, the Franchise Tax Board requested and received waivers
to April 15, 1951. On February 20, 1951, the Franchise Tax
Board sent a letter to Appellants requestln? wai vers to
April 15, 1952, and |an|r|n? whether a settlenment had been
reached as to their Federal fax liability. Appellants do
not recall having received this letter

0y Aerl 9, 1951, _having received noreply to its
letter, the Franchise Tax Board Issued the notices of pro
posed assessment here in question. The notices set forth
estimated figures for additions to income and each contained
the follow ng statenent:

"This notice of proposed additional as-
sessment was issued because of  inpending
expiration of the statute of |imtations.
If information is pronptly submtted
showi ng the proposed asseSsment should be
reduced or. the notice wthdrawn, pronpt
consideration will be given to any adjust-
ment that appears to be in order.™

_ B¥ |letter of April 13, 1951, Appellants stated that
their Federal liability had not been settled and requested
the Franchise Tax Board to await such settlenment. On My 4
they submtted additional waivers. (n Nhy 28, 1951, the
Franchi se Tax Board replied that these walvers were not
effective since the statute of limtations had already ex-
pired and suggested that protests be filed to keeP the
matters open, The Appellants then filed such protests.

After the prior apneals to this Board, the Federa
refund suits and the ﬂ%deral adm ni strative controvers

were settled, the Franchise Tax Board issued notices of
action reducing the estimated incone figures in its original
notices of assessment by considerable amounts to figures
cprrespondln% to the final adjustments in the Federal tax
liability. he Appel lants have appeal from that action.

.. The Appellants have produced no evidence or figures to
indicate that the final notices of action are incorrect.
Their position is that the original notices of proposed
assessnent were arbitrary and capricious and therefore null
and void. Thus they argue that, in effect, no notices of
assessnent were issued prior to the running of the statute
of limtations.

Appel l ants have cited several sections of the Revenue
and Taxation Code dealing with the assessnent of deficiencies,
wth waivers and with the investigative powers of the Fran-
chise Tax Board. These sections are not materially different
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fromthose in the United States Internal Revenue Code of 1939.
A determnation of tax by the Comm ssioner of Internal Revenue
s not void and a nu|||t¥ even though it is arbitrary_(Mrx V.
Conm ssi oner, 1%2 Fed. 2d 938, cert. den. 339 U S 964;
Federal National Bank of Shawnee 146 T.C. SNg e%p8p9.2 dism 191

ed. 4025 R. J. rkee, I. C . Memo. LKt , ent er ed
August 15, 1949, aiid. 181 Fed.2d 189).

The notices here in question were arbitrary, because
they were nerely estimates, but they were not capricious.
The facts surrounding their issuance indicate that the Fran-
chise Tax Board acted reasonably. CDPIeS of prior corres-
pondence in the record show that Appellants were nade aware
of the reasons why notices had theretofore been deferred and
of the problemraised by the statute of [imtations. The
notices themselves contained an explanation of their neces-
sity. el lants were thereafter given full opportunity to
contest them and revisions were made. e conclude that the
notices were effective to stop the running of the statute
of limtations.

. Appellants have not been deprived of their right to have
their appeals heard on the nerits. Since, however, they have
not presented any issue on the nerits, the action of the
Franchi se Tax Board nust be upheld.

OQRDER
Pursuant to the views expressed in the Qpinion of the
Fﬁgggfgp file in this proceeding, and good cause appearing

T 1'S ninay ORDERED, .ipsupegn sip, DECREED, pursyant t
Section 18595 of the Revmnw?an %afatlon Cogé tﬁgt “ﬁe act?on
of the Franchise Tax Board in denying the protests of Raynond

H Osbrink, Mary E. Gshrink, M. A_Gsbrink, Trust, B. W Beals,

Trustee, and R™ H Gsbrink, Jr,, Trust, B. W Beals, Trustee,
to proposed assessments of additional personal  income tax in
the amounts of $698.19, $566.73 and $69.15 against each of the
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el l an
gin
r the

Ap
an
fo

Done at Sacranento, California, this 7th day of

ts for the years 1943, 1944 and 1945

| respectively,
the anounts of £198,03 agai nst each of the trusts

year 1946, be and the sane is hereby sustained.

Novenber, 1958, by the State Board of Equalizati on.

ATTEST:

Geo. R Reilly

J. H Quinn

Robert E. McDavid

Robert C, Kirkwood

Dixwel | L, Pierce , Secretary
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