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OPLNLLON

These appeals by R, G en Wods and his wife, Irene Wods,
are made pursuant to Section 18593 of the Revenue and Tax-
ation Code from the action of the Franchise Tax Board in
denying their protests to proposed assessments of additiona
incone taxes fcr the year ended June 30, 1943, in the anpunt
of $1,195,74 for each ‘Appellant, Irene Wods is an Appellant
solely by reason of her comunity interest in the incone of
her husband and therefore the disposition nmade of his appea
w il apply equally to hers,

- Appellant is an engineer of broad experience wth exten-
sive and varied business interests, He was approached in
early 1942 by Mr. Joyce, a pronoter, and Mr, Arthur, an in-
ventor, with a conduit wench which required redesignin
before its production would be commercially feasi ble. Ek el -
| ant successfully redesigned the wench so that the arme
forces were willing to award a contract for its production

The three men decided to produce the wench and formed an
organi zation, J. C. Joyce and Associates, for this purpose.
They acted pursuant to an oral agreement which, it is alleged
by APpeIIantl provi ded that the business was to be operated as
a sole proprietorship by M. Joyce, with Appellant and M.
Arthur serving himas énployees for a fixed $alar§ pl us equa
shares in the profits, rTpreIIan_t was to receive $2,500 per
nmonth plus one-third of the profits. He contributed the manu-
facturing facilities and served as production manager. Mr,-
Arthur was to receive a fixed salary plus one-third of the
profits. He contributed his patented invention and served as
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technical advisor, Mr, Joyce was to receive one-third of the
profits. He contributed his name and served as genera
manager in charge of sales and management.

After operating as J. ¢. Joyce and Associates for part of
1942, a corporation, the J. O. nuf acturing Conpany was forned
in Cctober, 1942, to continue the business, =~ The newy forned
corporation had an authorized capital stock of 500,000 shares
having a par value of $1 per share, 150,000 of these were
| ssued; 75,000 to M. Joyce and 75,000 to Appellants. M.
Arthur apparently received none of the initial stock although
49,000 shares were issued to him sonetine after the formation
of the corporation. The 75,000 shares issued to.Ap?eIIant
and his wite. were in satisfaction of his clains in the anounts
of §24,717.99 for the manufacturing facilities he contributed
to the enterprise, which were taken over by the corporation
and $50,282,01, representing his one-third 'share in the un-
distributed profits of J, C. Joyce and Associ ates.

The Franchi se Tax Boardts proposed assessment is based
upon the prem se that the enterprise srior to its incorpora-
tion was a partnersh|F as that termis defined by the
California Personal Income TaxLaw, [f so, it would follow
t hat Appellantis taxable oOn his distributable share of the
partnership profit cemputed to the date of dissolution. Ap-
pell ant, as has been stated, contends that J, C. Joyce and
Associates was a sole proprietorship, that he received one-
third of the profits as conpensation for his services as an
empl oyee, and that therefore, as a cash basis taxpayer, he is
taxabl e on these profits only when he actually receives them

nppellant a[%ues that the deficiency assessnent can be
sustained only it the stock had anascertainable market value
when he received it,, The Franchise Tax Board argues that it

did and would have us sustain the assessnent whefher or not a
partnership existed, contending that the book value of the
stock, as of its issuance, constituted its market value, Ap-

pel lant denies that the book value equals the market value

and asserts that even if it does the book value is substantially
less than the figure arrived at by the Franchise Tax Board.

~The definition of the term "partnership” is set forth in
Section 2(f) of the Personal Income Tax Act (now Section 17008

of the Revenue and Taxation Code).
Section 2(f) read:
~"The term 'partnership' includes a
syndlcate, group, pool, joint venture, or
ot her uni ncor porated organi zation, through
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or by neans of which any business, financia
operation, or venture is carried on, and

ich is not, wthin the meaning of this act,
a trust or estate or a corporation ..."

The question presented by these appeals is whether J. C.
Joyce and Associates was a partnership within the broad defi-
nition of that termset forth above. This is a ayestion of
fact . See Conmissioner of Internal Revenue v. Culbertson,

337 U. 8. 733 (19499, ; naLey v.oommigsioner Of |NTerna

Revenue, 203 Fed. 2d 815 (CA-5 1953); and Harland Bartholomew,

T.C. Meno., Dkt. No. 16918, entered April 10, 1950, revid, I n
art and remanded, 186 Fed, 2d 315(CA-8,19513 on remand,

.C. Menp., Dkt. No. 16918, entered Sept. 28 1051.

W find as a fact that J. C Joyce and Associates was a
partnership as that termis defined by the Personal |nconme Tax
Act. The followi ng evidence developed by the parties convinces
us that we nust so find: (1) the participants shared equally
in the profits « there was a mutual interest in the profits;
(2) there was a contribution by each of assets used, in the
enterprise; and (3? all of the participants rendered vita
services in the affairs of the enterprise, \Wile no one of
these factors is conclusive alone and while not all of them
woul d be conclusive together were there substantial evidence
indicating this was not a partnership, the record here shows
little basis for any finding other than the one we have made.

pel l ants Present two points to support their contention
that this was not a partnership; (1) the statement of Appellant
that the business was the individual business of J. C Joyce,
and (2) the fact that J. C. Joyce was held by the War Depart -
ment, during the renegotiation of certain defense contracts,

to be operating as an individual. Neither of these alone nor
both together are sufficient to overcome the other facts dis-
cussed above, The taxpayer's statement in a matter such'as
this is entitled to little weight when it stands al one. As
the Board of Tax Appeals said in Janmes L, Robertson, 20 B.T. A
112, 114, "\Wen the taxpayer undeftakes 10 avoid this tax, it
Is not too nuch to require his oral statement to be substan-
tiated by evidence ..." The holding of the War Department
must, of "course, be considered, but this decision was nade
under a statute which contains its ownbroad definition of a
partnership and in connection with a contract signed by J, C.
Joyce as an individual, Such a holding by an agency of the
Federal government not concerned with taxing statutes, how
ever, is of only slight probative value in determning the
true status of the venture in question.
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_ The facts |nd|cat|n? the organization to be a partnership
in our opinion outweigh those indicating it is not. It is our
concl usi on, accordingly, that 4. C. Joyce and Associates con-
stituted a partnership'as that termis defined in Section 2(f)
of the Personal Income Tax Act. And, having found it to be a
partnership, it follows that Appellant is taxable upon his
share of the partnership profifs to the date of dissolution

I nasnuch as partners are taxable on their share of the earn-

i ngs of a(Partnershlp whet her or not those earnings are

di Stribute Section 22, Personal Income Tax Act™ (now
Article 1 of Chapter 10 of Part 10 of Division 2 of the
Revenue and Taxation Code). In viewof this conclusion it is
unnecessary to consider other points covered in the briefs of
the parties.

ORDER

Pursuant to the views expressed in the Qpinion of the
Board on file in this proceeding, and good cause appearing

' therefor,
I T | S_HEREBY ORDERED, ADJUDGED AND DECREED, pursuant to.
Section 18595 of the Revenue and Taxation Code, that the action
of the Franchise Tax Board on the protests of R G en Wods and
Irene Wbods to proposed assessments of additional personal in-
come taxes for the year ended June 30, 1943, .in the amount of
$1,195.7, for each Appellant be and the same is hereby sustained

Done at Los Angeles, California, this 24th day of June,
1957, by the State Board of Equalization.

Robert E. McDavid , Chai rman
Paul R. lLeake , Menber
J. Ho Quinn , Member
George R Reilly , Menmber
‘ , Menber
ATTEST: Dixwel | L, Pierce, Secretary
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