21,47
_ 1946, and
24,87 percent of such income for the year ended July 31, 1948.
It included the inventory which was owned by the parent and
stored in Appellans warehouse as California property in the
property factor.

Appellant contends that the Franchise Tax Board action
was erroneous on the grounds that (1) the business conducted
bg Appellant_and its _Parent did not constitute a unitary

yusiness, (2) evenif that business were unitary the applica-
tion of the three factor formula results in alloCation of an
unreasonable é‘:qrcentag e of income to California, and (3) the
percentagesused in computing the formula were improper.

The first question for decision is whether the business
of Appellant is to be considered as a separate business or as
a portion of a unitary business conducted by Appellant and
its parent, the Nevada corporation.

"The essential test is whether or not the opera-
tion of the portion of the business within the
state is dependent upon or contributory to the
operation of the business outside the " state.,

If there is such a relationship, the business

IS unitary. If there is no such relationship,
then the "business in the state may be considered
separate and the income therefrom may be deter-
mined without reference to the success or failure
of the taxpayers activities in other states.

‘Whether or not a particular businese conducted by

a particular taxpayer falls into one category or
the other must depend on the manner in which  the
particular businessis conducted. Certain general
classifications may, however, be made.

example, the  business of manufacturing oy urc 4as=
ing goods in one state and selling them in other
states is clearly unitary." (Underscoring added,)
A tman o of Income in State
Taxation, 2nd Edition, p. 101
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Equally pertinent are the following excerpts from the
Bank and Corporation Tax Regulations, 18 California Adminis-
trative Code, Chapter 3, Subchapter 3,

"A typical unitary operation is one in which the
taxaayer manufactures in one state and sells
such ‘products in other states," Reg. 24301.

"Where a unitary business is owned and controlled
by the same interests, regardless of whether it

IS conducted in the name of two or more corpo~-
rations, ... the income from _the entire unitary
business will first be determined as if the
business had been conducted in the name of one
corporation, The portion of the unitary income
derived from or attributable to California will
lzagsglftermmed by means of a formula.” Reg.24303-

The courts have held consistently that the business of
manufacturing or purchasing goods and selling them, whether
conducted through one or more corporations %s to be regarded
as unitary. Butler Brothers v.McColgan, 315U.3. 501, 508;
Underwood Typewriter Co. v. Chamberlain 254 |J.S. 113; Bass,
Ratcliff & CGrettortd, v. State  tax gomission, 266 .5,
271; Edison California Stores v. McCigan, 30 @l, 2d 473,
John Deere Plow Co, v. Franchise Tav.Paard .7R Cal .24l 214,
In this regard it is nofed that ApﬁglIant has not called
our attention to any decision in which a contrary result
was reached,

In the appeal of The Youngstown Steel Products Compan
of California,. May zg,mm@rmmmmmmpm%g

and selling business t0 be {m_itary where the manufacturing
cqrﬁoratlon sold to the selling corporation on the same basis
with respect to discounts and prices as it sold to independ-
ent distributors! and thus, as in this case, dealt with the

selling corporation at prevailing market prices.

It has been pointed out in Butler Brothers: v. zColzan,
supra, and Edison California StoTes V. MtUoigal,. 31.15?5“1%5&
the unitary nature of a business is"definitely established
by (1) unity of ownership; (2) unity of op_eratlon evidenced

by central ‘purchasing, advertising, accounting and manage-

ment; and (3) unity of use in the centralized executive force
and general system of operation.® No question arises in this
case as to the existence of the unity of ownership. We can-
not agree with Appellant3 contention that unity of ownership
iIs the only unity present here. Unity of opera tion suffic-
|enﬂy appears, In our opinion, in the sale by‘AppeHant of
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its bulk wines exclusively, for all practical
the parent, and in the storing and finishing
by the parent in Appellant's warehouse.

Unity of use in the centralized executive force and
eneral system of operation is denonstrated, we believe, in
he circunmstances surrounding the formation of the parent
corporation and of Appellant "and in _the control of both
corporations |odged in M. Gbson, The same executive group
brought about the formation of both corporations and it
seens clear that Appellant was organized to supply bulk
Wnes to the parent, M. Gbson and his famly owned
75 percent of the stock of the parent corporation which in
turn owned all of the stock of Appellant, Having this
control li n? ownership interest and bein% president and a
menber of fhe bbard of directors of both corporations, it
Is apparent that M. Ghbson was in control of the opera-
tions of both corporations,

pur poses, to
of W nes owned

In light of the foregoing tests and authorities, it is
our opinion that Appellant has failed to establish that i ts
busi ness was separate rather than a part of a unitary enter-

prise.

. Inits second objection Appellant argue8 that even if
this were a prcper caSe for application of the fornula, the
property-BayroI -sales fornula results in allocation 0f an
unreasonabl e percentage of incone to California and there-
fore results in taxation by this State of extraterritorial
values, Appellant bases this argument on the fact that
whereas over 20percent of the income has been allocated
here, Only a small percentage of the sales are allocable
here,, Jhis argument ignores the other factors, particularly
t he high percentage of “property, attributable to California.
Ag pellant states that a nore equitable allocation woul d be
Obtained by use of a formula of wages, sales, and purchases.

_ A sonewhat siml|ar argument was presented to_the court
in _ElDorado O | Works v, MeColgan, 34 C,2d 731, There the
taxPayer purchased the bulk of . rts. supplies in the
Philippine Islands where it mintained offices for that
purpose, Asagainst the taxpayer's contention that purchases
should be included as a factor in the allocation fornula the
court uphel d the three factor fornula of sales, payroll and
property, on the ground that the broad | anguage of "the
statute enpowered the conmissioner in his discretion to
Choose such factors for use in the allocation formula as
w || achieve a proper ap;%ortl onment of business done within
and without the state he fairness of this formula as
anplied to the type of business here involved is no longer
open t0 debate. _Butler Bros, v. MMeUoiganyupra; J

Plow Co. v, FrancNi Se Tax Board,supra:, Edson

Stores v. McColgan, SUpT a,
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) Appellant% third objection, that the percentages used
in computing the formula were improper, iS based on an
argument that the parent3 wine inventory stored and cFrO-
cessed in Appellants warehouse is not properly included as
California property in the property factor but should be
included as out-of-State property, It is Appellant's con-
tention that this inventory may be considered as in transit
to the parent corporation and may not properly be considered
as having its situs in California, We cannot agree with this
contention. The storage of this_inventory in Appellant?
warehouse was not a temporary interruption in its interstate
ourney for lack of facilities for immediate transportation,
ut instead was for the parent% own purposes. Accordingly,
the inventory was not in transit in interstate commerce and
had situs in this State for tax purposes, Yellow Cab Manu-
facturing Company v, The City of San Diego, 106 Cal. App. 587.
This Iinventory was properly included as aii_fornia property
in the formula used to allocate the unitary income to sources
within and without the State,

Since the apportionment between Appellant and its parent
corporation of the unitary income allocated to this State is
not in issue, we have not considered that question,.

In view of the above considerations we conclude that
the action of the Franchise Tax Board must be sustained,

OQRDER
Pursuant, to the views expressed in the opinion of the
ﬁ?ardf on file In this proceeding, and good cause appearing
erefor,

_IT IS HEREBY ORDERED, ADJUDGED AND DECREED, pursuant to
Section 25667 of the Revenue and Taxation Code that the action
of the Franchise Tax Board on the protests of Gibson Wine Co.
toproposed assessments of additional tax in the amounts of
$9,254 .44 and $2,036.07 for the income gears ended July 31,
1946, and July 31, 1948, respectively, e and the same is
heref)y sustained.

Done at Los Angeles, Caldornis this 22nd day of June,
1956, by the State Board of Equalization.

Robert E.McDavid, Member Paul R. Leake , Chairman
Robert C.Kirkwood, Member G€0. R.Reilly » Member
Js H. Quinn , Member

ATTEST ¢ Dixwell L. Pierce , Secretary =113=




