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. . As respects the bookmakers* part in organized crinme, the
Conmi ssion reported:

.~ "The commission's inquiries into the broad
subject of organized crine werecommenced by an
Investigation of the organization of the bookmaking
racket as it pertains to horse racing. [nitial.in-
quiries were made in this field because, as explail ned
in an earlier report, it was the consegsus of opi ni on.
of the police officers, prosecutors and other quali-
fied persons attending the Governorts Crime Confer-
ence held in Novenber,” 1947, that the organization
OReratl ng the bookmaking racket wasin nmany respects
the nost “nenacing in the entire field of organized
crine, The commssion's subsequent investigations
show that this opinion was |ndeed well-founded."
Second Progress Report, 'dated March 7, 1949,

pages 13-14.

In supﬁort of its recommendation for a change in the incone
tax |aws, e Conmmi ssion remarked:

"The effect on organized crime of such an
amendnment to the federal income tax |aw would be
very far-reaching, [t has been observed:

’ _*If operators of illegal organiza-
tions could not deduct expenses, such
as salaries, equipment and wireé&service
costs, or wagers won by patrons, their
t ot al r—rg_l‘ci‘tJ_rLﬁl_ecelp WOUl 0 DE Taxabl € | ncone.,
and at today's maximumrate of 77 per-
cent of net” income, their taxes would
equal or exceed the actual "take home®
pay. ? /Emphasis added, -/

" simlar amendment to the State |ncome Tax
Law woul d have a good, a_Ithoutqh not nearly as graat
an effect, since the maximum fax rate under thé
state statute is only 6 percent of net iNncome. How
ever, such an anendnment to the state |aw, even in
the absence of a simlar change in the federal statute,
would bring into the State Treasury hundreds of
thousands of dollars each year with [ittle increase
in admnistrative costs, and woul d hgve a di scour agi ng,
i f not bllghtlng_, effect on organized rackets wthrn
our borders.® Final Report, dated Novenber 15, 1950,

pages 55-56,

The observation. quoted by the Conmssion is from
Al an R, Vogel er, "Ghange i'n Tax Laws Could Cut .

' Down O ganfeed &rime In Arerjca",. Saturday Evening
Post, August 5, 1950, page 12.
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_The specific recommendation of the Commission for remedial
legislation at the State level was as follows:

"That the state income tax laws be amended
30 that expenses and losses in criminal enter-
prises Cannot bg deducted for income tax purposes."
mphasis added,/ Final Report, dated November 15,
4950, page 58,

~ In the light of this historical background, and upon con-
sideration of the language of Section 17359, we are satisfied
that t 0 the extent of the illegal activities designated t her ei n
t he Legislature intended to carry out the recommendation of the
Commission without any reservations or qualifications,

In keeping with our long-standing rule that in appeals from
the action of the Franchise Tax Board we shall refrain from con-
sidering attacks on the constitutionality of statutes, in order
to make it possible for such issues to receive judicial con-
sideration (see Appeal of Tide Water Associated Oil ComE:_)aQ),_', .
decided June 3, 1948), we have not considered any of the consti-
tutional issues raise& by Appellant but have proceeded uP.on t he
asaunption that none of the laws involved i's unconstitutional.

Under_ Appel | ant ts met hod of operation the cash actually re-
ceived or di sbursed by him was the amounts received from or "paid
to his patrons in settlement, at irregular intervals, of the net
Wi nNni ngs or losses resulting fromthe several transactions in-
volved'in the settlement. ~ He contends that he reported his
I ncone on the cash basis and that his gross income cannot exceed
his actual cash receipts from his patrons, M authority, how
ever, iscited in support of this contention,

Section 17556 ofthe Code gives to the Franchi se Tax Board
the power to, }f)'rescribe the method of accounting to be enpl oyed by
a taxpayer if the method adopted by the taxpayer does not “clearly
reflect "his income, 1in the opinion of the Franchise Tax Board,
exercised under the authority-of this Section, the accrual methoc
is the only method which will cl €arly reflect Appeilantts incone.
Since the tenporary records of account kept by %opel | ant were on
an accrual basis, we agree Wth the Franchise Tax Beard's view,
Even on a cash basis, however, a receipt of income occurred when
amounts owed to Appellant on bets | ost b% a bettor were of{set
against amounts-owed by Appellant to the bettor, Acer Realty Co
v, Commi ssioner, 132Fed, 2d512; Bailey v, Commissioner. 103

Fed, 2d 448,

~The final issue presented bg/ Apoloel | ant arises from his con-
tention that the Franchise Tax Board erred in its estimte of hi.
W nni ngs based on the experience of |icensed tracks. He

testified that he did not pay track odds on bets and that the

l'i censed tracks keep a portion of all bets through the pari-

mutuel machines. Substantially the sane testimony, although not
directly related t 0 Appellant's bookmaking activities, was given
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b]y a former employee in the City Prosecutor3 office of the City
of Los Angeles, testifying as an expert on bookmaking practices
in general in the Los Angeles area, By his own admisSsion, how-

ever, Appellant is unable to determine eithexthe total amount of..

money wagered with him or the total amount/¥is winnings, as he
does not have records from whi ch to conpute these anounts.

_Itiswell est abl i shed that the taxpayer has the burden of

roving a proposed assessment to be erroneous. (Greengard v,
ggmmlssl?ngr, 29 Fed, 2d 502; Pennant Cafeteria Go, 5B.T.A.293)
e may not nerely assert the incorrectness of a determnation of:
ataxand thereby "shift the burden to the tax a_iimdwdstrator t.o0-

ustify the tax and the correctness thereof. 0 v, McColgan,

9 Cal. App. 2d 509. It is equally well settled that where a ta:

ayer has failed to keep books or records as required bY the

axing statute, the tax admnistrator has the ri'ght to 1ook else-
where,” Catherine Q Connor, T.C, Meno. %:) Dkt, “No, 24206, '
January 277 195k, Turning again to the Second Progress Report of
the Spécial Crime Study Conm ssion page 14, we ndte that the in-
vestigation of bockmaking by that body disclosed that the _
bettor's winnings from bets placed with a bookmaker are determne
by the volume of betting through pari-nutuel machines at the race
track, In view of this disclasure, and in the absence of any
books or records show ng the Appeliant?,s actual w nnings, we have
concluded that he has failed to establish that the Franchise Tax
_Board erred in its proposed assessment of deficiencies, or that
hi s taxable i ncone from ille(%albookmaking activities was |ess
than estimated by 'that Eoard,

ORDER

~ Pursuant to the views expressed in the opinion of the Board
~on file in this proceeding, and good cause appearing therefor,

I T IS HEREBY ORDERED, ADJUDGED AND DECREED, pursuant to
Section 18595 of the Revenue and Taxation Code, that th% action
of the Franchise Tax Board on the protests of Mrgaret Van
O eave and Jules V. Van Cleave to proposed assessfents of _
additional personal incone tax in the anount of $4,969.93 agai nst
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each of the Appellants for the year 1951 be and the same is here-

by sust ai ned.

Done at Sacramento, California, this 11thday of May, 1955,

by the State Board of Equali zati on,

_J._H. Quinn

. C hairman

Geo, Re Reilly

, Menber

Paul R, Leake

, Menber

____Robert E. McDavid

Robert c, Kirkwood

_y Menber

, Member

ATTEST: Dixwel | L, Pierce , Secretary




