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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALI FORNI A

In the Matter of the Appea
of
LUCI LLE F. BETTS

Appear ances:
For Appel | ant: John M Welsh, Attorney at Law

For Respondent: Burl D. Lack, Chief Counsel;
Crawford H, Thomas, Associate Tax
Counsel ; and John S. Warren,
Assi stant Counsel

OP1 N1 ON

Thi s agpeallls made pursuant to Section 1859% of the
Revenue and Taxation Code fromthe action of the Franchise
Tax Board on the protests of Lucille F. Betts to proposed
assessments of additional personal income tax in the amounts
of $2,349.47, %2,532,84 $1,916,69 21*‘52,050.01 and $2,016.75
for the years 1941 1942 " 1943, 1944, ’and 19.5, respectively.

The single issue involved in this appeal I S whet her
Appellant was a resident of California wthin the neaning of
Section 2(k) of the Personal Income Tax Act (now Section
17013 to 17015, inclusive, of the Revenue and Taxation Code)
during the years 1941 to 1945, inclusive.

_ Appel ' ant and her husband were domciled in and resided
in New Jersey for many years, They purchased a home there
about 1910, ‘and a wi ntér home in-North Carolina about 1926,
Appel I ant's husband died in 1939, and she cane to California
for a short period during that vear to visit her only
daughter, who was married and lived in Los Angeles. "Wile
in California Appellant stayed at the Huntington Hotel in
Pasadena. The records of that hotel disclose that she' again
regi stered on Novenmber 10, 1940.
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From that date through the year 191? Appel [ ant was regis-
tered at the Huntington for the follow ng periods:

From To Length of stay
Novenber 10, 1940  March 27, 1941 4 months 17 days
July 19, 1941 March 21, 1942 8 nonths 2 days
June 6, 1942 April 23, 1945 2 10 nos. 17 dys.

Cct ober 20, 1945 Decenber 31, 1945  yrs. 2 nonths 11 days

During the period of three nonths and twenty days from
March 28 to July 18, 1941, Avp\)ﬁellant returned to New Jersey.
Sheis unable to ascertain where she was for the period Of
two nonths and thirteen days from March 22, 1942, to June 5,
1942, during which she waS not registered at the Huntington.
During the period of five nonths and twenty-five days from
ﬁ\prll 24, 1945, to Cctober 19, 1945, she returned to New
ersey.

Stated by years, ellant spent the follown eriods
in Californi ayaynd in I\Alepve Jersey: P 9P

Year California New Jersey
1941
1942 08 mnths mnths 9 hdays 38 nonths 20 days
days (Bal ance of year unknown)
1943 12 nont hs 0
1944 12 nont hs 0
1945 6 nmonths 3 days 5 nonths 25 days

_Appel lant's California physician treated her for acute
pal pitation of the heart in early 1941 and for digestive
disorders in 1942 and 1943. She suffered a severe heart
attack in 1946. Prior to that attack she was advised by her
physician to |ive a sedentary |ife, to avoid traveling long
distances, and to avoid being in the East during the cold
w nter weather.

During the years in question Appellant's personal
effects, furniture and furnishings remained in New Jersey,
and her home there and in North Carolina were available at
all times for inmmediate occupancy by her. She nmaintained
bank accounts and safe deposit boxes in New Jersey and New
York, and she did not open a bank account in California
until 1947. She regl stered as a voter in New Jersey in
1945. pel lant made charitable contributions in New Jersey
during the years in question, and did not make any charit-
able contributions in California prior to 1946. She
purchased auto license plates fromthe State of New Jersey
and her chauffeur maintained his auto driver's license from
that State t0 and through the year 1946. (On Septepbe 2%
1945, el lant executed a will in New Jersey I ch she
stated that she was a resident of that State. She SOlﬂ her
home in New Jersey in the latter part of 1945 and her hone
in North Carolina in 1946,
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During the years involved in this appeal Appellant was
an el derly woman. She states that during 1942 and 1943 it
was inmpossible for her to go to New Jersey by reason of a
lack of travel priority under the war regulations then in
effect and because of her health.

Appel 'ant contends that in 1946 she realized that her
heal th woul d not inprove, and that she then gave up her in-

tention to return to New Jersey and becane domciled in
California.

Section 2(k) of the Personal Income Tax Act, as in
effect for the years involved herein, provides in part:

"(k) Every natural person who is in the State
of California for other than a tenporary or
transitory purpose is a resident and every
natural person domciled within this Staté is
a resident unless he is a resident within the
meaning of that term as herein defined of sone
other State, Territory or country . ., Every
natural person who spends in the aggregate
nmore than nine nonths of the taxable year wth-
in the State or maintains a pernmanent place of
abode within this State shall be presuned to be
a resident. The presunption nay be overcome by
satisfactory evidence that such person is in
the State for a tenporary or transitory pur-
pose. .."

Article 2%k)-1 of the Regulations Relatina to the Per-
sonal Income Tax Act (now Reggl ation 17013-17015(a), Tifle
18, California Admnistrative Code), as in effect for the
years involved herein, provides, in part:

i
. e o

"Under this definition, an individual my be
a resident-although not domciled in this
State, and, conversely, may be domiciled in
this State without being a residerint. The
urpose of this definitron is to include in
he category of individuals who are taxable
upon their entire net income, regardless of
ether derived from sources within or wth-
out the State, all individuals who are
Phy5|cally present in this State enjoying
he benefit and protection of its [aws and
government,' except individuals who are here
tenporarily, ..., and to exclude from
this category all individuals who, although
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domciled in this State, are physically
resent in some other State or country
or other than tenporary or transitory
Burposes, and hence, do not obtain the
enefits accorded by the [aws and Govern-
ment of this State.™

Article 2(k)-2 of the same Regul ations (now Regul ation
17013-17015(v), Title 18, California Adm nistrative Code)
_provides, in part:

\Whet her or not the purpose for which an
individual is in this State wll be con-
sidered tenporary or transitory in
character wll depend to a |arge extent
upon the facts and circunstances of each
particular case. It can be stated gener-
al Iy, however, that if an individual is
S|npiy passing through this State on his
way to another state or country, or is
here for a brief rest or vacation, or to
conplete a particular transaction, or per-
forma particular contract, or fulfill a
articular engagenment, which will require
IS presence In this State for but a short
period, he is in this State for tenporary
or transitory purposes, and will not be a
resident by virtue of his presence here,

"If, however, an individual is in this State
to 1nmprove his health and his illness is of
such a character as to require a relatively
long or indefinite period to recuperate, or
he I's here for business purposes which wll
require a long or indefinite period to ac-
conplish, or Is enployed in a position that
may |ast permanently or indefinitely, or
has retired from business and noved to Cali-
fornia with no definite intention of |eaving
shortly thereafter, he is in the State for
other than tenporary or transitory purposes,
and, acpordln?ly, I's a resident taxable upon
his entire net 1ncone even though he may
retain his domicil in sone other state or
country.

"The underlying theory of Sec. 2(k) is that

the state with which a person has the closest

-280~



connection during the taxable year is the
state of his residence,

"Consequently, Where a person's tinme is
equal Iy divided between California and
the state of domicil, he will not be held
to be a resident of California,"

- The Franchise Tax Board is aided by the presumption oOf
residence in Section 2(k) for the years 1942, 1943, and 1944
I nasnuch as Appellant spent nore than nine nonths in Cali-
fornia during each of those years.

The evidence indicates that during 1940 and 1941 Appel-
lant's purpose for being in California was to visit her
daughter and avoid the severe eastern winters. For the year
194 Appellant owned a honme in New Jersey-and rented a room
in a hotel when in California. She was domiciled in New
Jersey.  She maintained bank accounts and safe deposit boxes
In New Jersey and none in California. Her autonobile and
chauffeur were licensed in New Jersey. She left the State
at the end of the winter in 1941, and as she was in the
State less than nine nmonths there is no presunption that she
was a resident. Considering all the evidence it is out
opinion that during 1941 Appellant's closest connection was
wth New Jersey, here was every reasonable expectation
that she would be able to return to New Jersey at the end of
the winter, as she had done previously. Accordingly, we
find that she was in California for a tenporary or tran-
sitory purpose during the year 1941 and was not a resident
of this State.

~During each of the years 1942, 1943, and 1944 Appel | ant
was in the State for nore than nine nmonths, and consequently
Is presuned to be a resident. This presunption may be over-
come by satisfactory evidence that she was in the State for
a tenporary or transitory purpose. Appellant states that
during 1942 and 1943 it was inpossible for her to go to New
Jersey by reason of a |ack of travel priority as required
under "the war regulations then in effect and because of her
health. Although we believe it was possible to travel by
train, which was the node of transportation used b¥ Appel | -
ant, reservations were subject to delays and such travel was
sonewhat inc-onvenient. In any event, she remained in Cali-
fornia in 1942 and subsequent” years until transportation
condi tions and her health were favorable for her to nake the
trip to New Jersey. Since it could reasonably be anticipated
that the nature of her illness and the_d|ff|culty of travel
woul d require her to remain in California for a long or in-
definite period,she was not in the State for a temporary or
transitory purpose. Accordingly, we conclude that Afgel ant
maa ?9253|dent of California during the years 1942, 43
an :
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~ For ‘the year 1945, Appellant was in California until
April 23, went to New Jersey, and returned to California on
Cct ober 20, an absence of between five and six nonths.  She
reglstered to vote in New Jersey on June 18, and executed a
wll there on Septenber 29, 1945, -stating therein that she
was a resident of-New Jersey. Such acts, expressing an in-
dividual's intent, are evidence of domcile rather than
residence. Sonetime in the latter part of 1945, Appellant
sold her home in New Jersey. She continued to-live at the
Huntington Hotel after returning to California, and adnit-
tedly transferred her domicile to this State as of 1946,
W do not believe that her absence fromthe State for the
aforementioned period, after a continuous stay of nearly
three years, justifies changing Appellant's status from
resident to nonresident for the year 4

The cases of Downs v. Conmissioner of |nternal Revenue,
166-Fed. 2d 504, and Evans V. United states, 101 Fed. Sup.
564, relied upon by Appellant are readily distinguishable
upon their facts. ’In these cases, the taxpayers were claim
|ng residency in a-foreign country for purpoSes of the
federal income tax, and, in each case, the court held that
they were not bona fide residents of the foreign country.
.However, in these cases the taxpayers were in the foreign
countries for very limted purposes. They went abroad
under contracts of enployment entered into in the United
States for periods of only 24 nmonths and 18 nont hs,
respectively, and to do work that was directly related to
the United States? war effort, The enployees were required
to live in limted accommodations provided by the enployers,
and their activities were otherwi se confined. On the other
hand, taxzayers were held to be residents in Swenson v.
Thoms, 164 Fed.-2d 783 and_Marsman V. Conmi ssioner of
Internal Revenue, 205 Fdd. 247335, 1N sitdartions wiere the
perrods TnvolvEd and other circunstances are nore readily
comparable to the facts herein,

ORDER

Pursuant to the views expressed in the opinion of the
Fﬁar% on file in this proceeding, and good cause appearing
erefor,

| T IS HEREBY ORDERED, ADJUDGED AND DECREED, pursuant to

Section 18595 of the Revenue and “Taxation Code, that the
action of the Franchise Tax Board on the protests of
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Lucille F. Betts to proposed assessnents of additional per-
sonal income tax in the anmount of $2,349.47 for the year
1941 be and the sane is hereby reversed; and that the action
of the said Board on her protests to proposed assessments of
addi ti onal personal inconme tax in the anmounts of §2,532.84,
$1,916. 69, $2,050.01, and $2,016.75 for the years 1942, 1943,
19% anddl945, respectively, be and the sane is hereby

sust ai ned.

Done at Sacranento, California, this 18th day of
February, 1954, by the State Board of Equalization.

Geo, R, Reilly , Chai r man
Wn_G_ Bonelli , Member
J. H. Quinn , Menber
,  Menber
,  Menber
ATTEST: Dixwel | 1. Pierce , Secretary
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