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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALI FORNI A

In the Matter of the Appeal of )
CALMAR STEAMSHIP CORPORATI ON )

Appear ances:

For Appel | ant: Cravath:-Swaine & Mpore and -
Brobeck,., Phl eger & Harri son,
Attorneys at Law

For Respondent: Burl D. Lack, Chief Counsel;
Hebard P. Smith, Associate Tax
Counsel

OPINION

This appeal is nmade pursuant to Section 25667 of
the Revenue and Taxation Code (formerly Section 19 of
the Corporation Incone Tax Act) fromthe action of the
Franchi se Tax Board on the protests of Calmar Steam
ship Corporation to proposed assessments of additional
tax in the amounts of $12,659.34, $11,832,33 and
$l,?55.90 for the years 1940, 1941 and 1942, respect-
Ively.

~ The ApPe!Iant, a Delaware corporation with its
&HHCI pal office and place of business in New York

ty, operates ships in interstate and foreign conmerce.
During 1940 and until the summer of 1941 it was engaged
exclusively in operations in intercoastal trade through
the Panama Canal between ports on the Atlantic Coast
and ports in California, Oregon and Washington. In the
summer and fall of 1941 its vessels made several
voyages to-the Red Sea carrying war supplies. On
January 21, 1942, Appellant was ordered to transfer all
its ships to the United States Maritine Conm ssion and
upon conpletion of a voyage of one of its vessels on
February 19, 1942, all its ships thereafter operated in
interstate and foreign comerce under tinme charter to
that Conmi ssion.

Calmar did not engage in any activities in Cali-

fornia other than those incident toits business of
transporting freight exclusively in interstate and -
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foreign comerce. |Its vessels stayed in ports of
this State for a few days for the purpose of dis-
charging cargo and taking on bunker fuel and such
ship™s suBglles as are o an_energenpy nature.
Prior to May 1, 1940, operating details in Cali-
fornia, such as the emergency purchase of supplles,
arrangi ng for pilotage and tow ng; handling o
cargo and solicitation of freight, were carried out
for it by an independent contractor. From May 1,
1940,t 0 March 31, 1942, these operating detallf
-were handl ed here by enployees of Calmar, Untl
March 31, 1942, Appel | ant maintained an office in
San Francisco for its Pacific Coast manager whose
duties were to consult with and advise the in-
dependent contractor acting for Appellant prior to
May 1, 1040,and masters of Calmar vessels while
in Pacific Coast ports. He also spent considerable
tinme in Oregon and Washington in connection with
Appel lant's "affairs. Al "the general business
activities of Calmar were conducted, however, from
the East Coast.

AFpe[Iant filed returns for 1940, 1941 and
1942 enpl oying the three factor fornula of prop-
erty, payroll and sales to apportion its incone to
sources Within and wthout the State. 4is respects
the property factor, it did not assign to Cali-
fornia any portion of the value of its ships. In
the case of the payroll factor, it attributed to
this State all or an approPrlate portion of the
salaries of its enployees |ocated here and such
portion of the wages of the crews of its ships as
In its opinion was allocable to services perforned
while the ships were in California ports. The al-
| ocation of the wages of the crews was apggrently_
made on the basis of a fraction of which Califorhia
port days was the nunerator and total voyage days
of all vessels was the denom nator

~ The Franchise Tax Board did not agree with
this assignnment of Appellant's pro%erty and payr ol
to within and without the State. hat” Board"s re-
determnation of the portion of the income from
California sources nade use of the same allocation
factors, but the California property and payrol
were considered as including that percentage of the
val ue of each vessel and that percentage of the
vessel's operating ersonnel,_re%%egtlve[y, whi ch
the total days of the vessel in California ports
bore to total days in all ports. The proposed
deficiency assessments here in question resulted
fromthese adjustnents in the property and payroll
factors of thée allocation formila.
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Wi vers had been obtained by the Respondent
from Calmar, pursuant to Section 19 of the Cor- -
poration Income Tax Act, extending until March 15,
1948, the time within which to marl notices pro-
posi ng assessnents of additional tax for the years
1941 and 1942. On January 7, 1948, the Franchise
Tax Commi ssioner (now succeeded by the Franchise
Tax Board) requested certain supplementary inforna-
tion from Appellant-and al so asked that he be
inforned of the "date as extended for proposing and
assessing additional taxes for Federal purposes.”
Under date of January 28, 1948, Calmar replied to
this letter and stated that the date had been ex-
tended to June RN 1949, with respect to the
cal endar years 1941 and 1942. The&after, con-
trary to his usual practice when a Federal wai ver -
had been executed, the Comm ssioner on February 13,
' 1948, requested a waiver extending the limtation
Perlod for the State tax to March 15, 1949, for

hose years. \ile the waiver formreferred nmerely
to the consent and agreement of Calmar that the
period for proposing to assess additional taxes be
extendedto March 15, 1949, the letter of February
13, 1948, requesting it stated:

"This waiver will not only extend the
period for proposing additional assess-
nments, but also will extend the period
within which a refund may be nmade, which-
ever is disclosed upon conpletion of the
audit,"

The Appellant's executed State waivers for the years
1941 and 1942 were received by the Conm ssioner on
March 5, 1948. The Commissioner's notices of pro-
posed assessments of additional tax for the years
1941 and 1942 were-mailed to Appellant on My 12,
1949, and April 19, 1949, respectively.

Calmar attacks the Respondent's use of the so-
called port-day fornula for arriving at the anount
of its California property and payroll for allocation
purposes on both statutory and constitutional grounds,
as did the taxpayer in the Appeal of Anerican
President Lines,” Inc,, this day decided. As we
pointed out in our decision inthat matter, however,
t he Attorney General in his Qpinion NS 4344 of
June 5 1942, to the Franchise Tax Commi ssioner up-
held the validity of the port-day fornula as a
proper and constitutional construction of the Cor-
poration Incone Tax Act. Here, too, in view of the
consi derations set forth in the Opinion of the
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Attorney General, the action of the Respondent on
the question of allocation is sustained.

Section 19 of the Act, relating to the assess-
?EP} of an additional tax, provided in part as
ol | ows:

"(f) Except in the case of a fradul ent
return, ever% notice of additional tax
Broposed to be assessed hereunder shall

e mailed to the taxpayer within four
years after the return was filed and no
deficiency shall be assessed or collected
with respect to the year for which such
return was filed unless such notice is
mailed within such ?erlod; provi ded, that
in the case of any taxpayer which shall
agree with the United States Commi ssioner
of Internal Revenue for an extention (or
renewal s thereof) of the period. for pro-
E05|ng and assessing deficiencies in
ederal incone tax for any year, the
period for mailing notices of proposed
deficiency tax pursuant to this section
shal | (unless otherw se agreed between
the conm ssioner and the taxpayer) be
four years after the return was filed or
six months after the date of the expira-
tion of the agreed period for assessing
deficiencies in Federal incone tax, which-
ever period expires the later. For the
Burposes of this paragraph a return filed
efore the last day prescribed by law for
the filing thereof shall be considered as
filed on such |ast day.

"(g) Where before the expiration of the
time prescribed in this section for the
assessnent of the tax, the taxpayer has
consented in witing to its assessment
after such tine, the tax may be assessed
at any tine prior to the expiration of
the period agreed upon, The period so
agreed upon may be extended by subsequent
agreenents in witing made before the ex-
piration of the period previously agreed
upon . ®

The Appellant contends that the Comm ssioner
| acked authority to assess a deficiency against it
for the years 1941 and 1942 after March 15, 1949,
that being the end of the limtation period as ex-
tended inits waivers received by himon Mrch 5,
1948, The Respondent argues, however, that the
limtation period did nof expire as respects those
years until June 30, 1949, the date to which Appell-
ant had extended the time for Federal tax purposes.
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. The position of the Appel lant, in our opin-
lon, nust be sustained. Subdivision (f) of
Section 13 did not in all cases automatically
extend the limtation period for State de-
ficiencies whenever the taxpayer and the United

St ates Commissioner Of Internal Revenue agreed

to an extension for Federal deficiencies. Sub-
division (g) clearly contenplated the consent by
the taxpayer to an extension of tine for assess-
ment by the State and Subdivision (f), recogniz-
ing such an extension for State purposes,
qualified the rule of State extension by virtue

of Federal extension with the phrase "unless
otherwi se agreed between the /State/ commissioner
and the taxpayer," At the time of the agreenent
for the extension of the Federal period to June 30,
1949, there was in effect a consent or agreenent of
the Appellant for an extension under the State |aw
Subsequent to the extension for Federal purposes
and within the period of the prior State extension
the Appellant again filed its consent or agreenment
under the State law. The Respondent has not ex-
plained, nor do we understand, why these consents
or agreements do not bring into operation the
"unless ot herw se agreed" phrase of subdivision (f).

It should be observed, furthernore, that under
the State statute a waiver does not operate solely
to tho benefit of the tax admnistrator, Section
20 provided that the period within which refunds
may be allowed for a given year shall be the period
W thin which the admnistrator may nake an assess-
ment for that year under Section 19. The situation
then, is that of a two-way rather than a one-way
street inasmuch as an agreenment between the taxpayer
and the State tax admnistrator for a |imtation =
period to termnate either before or after the period
as extended for Federal tax purposes nmay operate to
the benefit of the taxpayer as well as the benefit of
the State or, onthe other hand, to the detrinent of
the forner as well as to that of the latter.

V¢ conclude, accordingly, that the Franchise
Tax Comm ssioner in requesting from the Appellant
and accepting fromit the serres of State waivers
had "otherwise agreed® with the Appellant as to the
period within which a proposed assessment of addit-
lonal tax mght be issued for the years 1941 and
1942. As the notices of the proposed assessnents
for those years were not mailed within that period
the Appellant's position based on the limtation
provisions of Section 19 of the Act nust be upheld.
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ORDER

Pursuant to the views expressed in the Qpinion
of the Board on file in this proceeding, and good
cause appearing therefor,

| T 1S EEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to Section 25667 of the Revenue and Tax-
ation Code, that the action of the Franchise Tax
Board on the protest of Calmar Steamship Corpora-
tion to a proposed assessment of additional tax in
the anount of $12,659.34 for the year 1940 be and
the sane is hereby sustained, and that the action
of said Board on the protests of said Corporation
to proposed assessments of additional tax in the
amounts of $11,832,33 and $1,555.90 for the years
1941 and 1942, respectively, 'be and the same is
hereby reversed.

Done at Sacramento, California, this 18th
day of Decenber, 1952, by the State Board of
Equal i zati on.

Wn G Bonelli ,
J. H Quinn ,
Ge0. R Reilly ,
_ Acting
ATTEST: F. S. Wahrhaftig , Secretary
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