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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALI FORNI A

In the Matter of the Appeal of
EVERETT S. SHI PP

Appearances:

For Appel | ant: |\L/r J. Edward Haley, Attorney at
aw

For Respondent: M. Burl D. Lack, Chief Counsel

OPLX¥IT0KR
This appeal is made pursuant to Section 18593 of the
Revenue and Taxation Code from the action of the Franchise
Tax Comm ssioner_(now succeeded by the Franchise Tax Board)
on protests of Everett S. Shipp.to ﬁroposed assessments of
addi tional personal inconme tax in the anmounts of $42,00 and
$122.88 for the years 1943 and 1944, respectively.

On August 2, 1932, Appellant and Edna H. Shipp were
husband and wife.” On that date, while living apart, they
executed a "Community Property and Support Agreement!? de-
claring their intention to adjust and determne their
mutual rights with respect to their comrumt? property and
the AppellTant's obligation for the support of the wfe and
their two minor children. On Septenber 15, 1932, Edna H.
Shi pp obtained an interlocutory decree of divorce. The
court in its decree a?ﬁroved "the property settlenent
entered into between the parties® and ordéred it filed.
This decree becane final on September 21, 1933, and both
parties have subsequently remarried.

The agreenent purportied to list all the comunity
property owned byAppellanc™ /his wife, consisting of mis-
cel aneous property and shares of stock in three corpora-
tions controlled and managed by %opel | ant (hereinafter
designated as corporations A; B'and C). Community property
omtted by reason of nistake, jnadvertence or conceal ment
was by virtue of the agreenment vested equally in the
parties as tenants in comon. Under the terms of the
agreenent Appellant's wife received a 1928 automobile, her
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personal effects and the household furnishings. Appellant
received the famly hone, three insurance 80 icies on his
life in the aggregate principal sum of $9,000, a 1931
automobile, an ai rplane, the sum of $41,600 due from cor-
poratlon_é and a contingent claimfor a refund fromthat
corporation in an unspecified amunt, it having been
stipulated that not less than $31,600 of the noney due
from corperation C should be applied in discharge of App-
ellant's | ndebt edness to corporation A in the anount of
$42,500. It was further agreed that Appellant shoul d pay
to Edna H. Shipp the sum of $350 per nonth #for and during
her natural life* and $100 per nonth for the support and
mai ntenance of each of their two mnor children during the
period of their mnority. assecurity for his undertakin
to pay "to the party of the, first part, during her natura
life t1me, the sums "hereinbefore provided to be so paid
and as secur|tK for the payment of the suns hereinbefore
provided for the support and maintenance of the children
of the parties hereto" Appellant and his wife agreed to , /-
aSSIEn their respective interests in the |isted shares of"
stock to a trustee.

. The securities transferred to the trustee were to re-
main in Aﬁpellant's name and, for so long as he was not in
default, he was to receive the dividends "and income there-
from He retained all the incidents of ownership, includ-
ing the right to vote the stock and within specified
limts, to substitute other securities. Al of the shares
of stock were expressly made available to himfor the pur-
pose of maintaining his control and managenment of the
several corporations. At the death of the wife all the
trust property remaining in the hands of the trustee was
to be returned to and be the property of the Appellant.

The sole issue in this appeal is whether the aggregate
amount of the $350 paynments made by Appellant to his for-
mer Wi fe during the years 1943 and 1944 was deductible from
his inconme under the provisions of Section 8{c) of the Per-
sonal Income Tax Act (now Section 17317.5 of the Revenue
and Taxation Code), This section allowed a deductjon for
any anount paid by Appellant to his fornmer wfe which was
required to be included in-her gross income under Section
7(k) of that Act (now Sections 17104 to 17107 of the Code).
Sections 7£k and 8)o) were simlar in all respects to
Sections .22(k) and 23(u), respectively of the Internal
FBYFHUG Code, ~ The first sentence of Section 7(k) read as

ol | ows:

"In the case of a wife who is divorced
or legally separated from her husband under
a decree of divorce or of separate mainten-
ance, periodic payments (whether or not
made at regular intervals) received subse-
quent to such decree in discharge of, or
attributable to property transferred (in
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trust or otherw se) 1. aischarge of a |egal
obligation which,, because of the marital or
family relationsnip, is inposed upon or in-
curred by such husband under such decree or
under @ Witten instrument incident to such
divorce or separation shall be includible
in the gross incone of such wife, and such
amounts received as are attributable to
property so transferred shall not be
Includible in the gross incone of such
husband."

The Comm ssioner contended that the paynents were not
deductible’ by Appellant as they were not mmde in discharge
of an obligation imposed or incurred by reason of the
fam |y or marital relationship, but rather were paynents
for the assignment Of the wifets interest in comunity
assets,  As.support for his position he relied on Frank J,
DuBane, . 10 T.C?. 992; C._ c. Rouse, 6 T.C. 908; andJohnson
v. United States, 135 F. Zd 125.

The DuBane case clearly holds that payments for the
purchase ©of property fromfhe wife are not deductible by
the husband under Section 23(u) of the Internal Revenue
Code. Johnson v, United Stafes, sunra; C. C. Rouse, supra;
and Long v, Conmi SSTONer_ol__Internal Revenue, 73 F. 2
L71, are authority 1or the proposition that the transfer of
a wfe's interest in comunity property for a consideration,
as di stinguished froman equal division thereof, consti-

tutes a bargain and sale.

Nei ther the agreement nor the record herein shows the
value of the listed property or the amount of income re-
ceivcd by Appellant from the assigned shares of stock.

Li qui dation of the trust upon default, however, was sub-
%ect t0 Appellant's right to substitute the sum of
575,000 and receive back thc deposited shares of stock.

Under Section 161a of the Cvil Code Ms. Shi p?. durin
the continuance of the marriage had a present, existing an
equal interest in the community property. The Appellant
has not called our attention to, nor has our research dis-
closed, any decision of the State or Federal courts holding
the receipt of periodic paynents in discharge of the wife's
interest 1n such ﬁroperty to be within the scope of
Section 7(k) of the Personal |ncome Tax Act or Section
22(k) of the Internal Revenue Code. As shedding light on
the question, however, Article 7(k)-1(b) of the Personal

| ncome Tax Regul ations of 1943 (now Reg, 17104-17107 of
Title 18 of the California Admnistrative Code), which was
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substantially simlar to Section 29,22(k)-1 of Federa
Regulations 111, says, in part, that "Sec, 7(k) does not
aﬁply to that part of any periodic payment attributable to
that” purtion Of any interest in property transferred in

di scharge of the husband's obligation under the decree or
instrument incidental thereto, which interest originally
bel onged to the wife,"

~Under the a?reenent before us it appears that Ms.
Shi pp di sposed of both her community property rights and
her rights to support. Although the trust provisjons of
the agreement were construed in Pagel v, Shipp, Cal .
kpp. 2d 12, the court in that actTom did not; as Appellant
contends, decide of which rights the nonthly paynents were
in discharge, we nust, accordingly, deternine this quest-
ion solely upon the facts in evidence,,

_ As shown by the agreement, Appellant and his forner
wi fe had acquired very substantial anmounts of community
property during the period of their morriage. Upon dis-
sclution of the marital community Ms. Shippreceived from
the comunity only a used autonobile, the household fur-
ni shings and her personal effects. |If we onit from
consideration the nonthly paynents assumed by Appellant,
there 1'S a complete absence of consideration for this
grossly unequal division of the comunity assets. To
assume, however, that Ms, Shipp relinquished her rights
in the bulk of the comunity property wthout adequate
consideration would be to ignore the realities of the
Situation. W nust necessarily conclude, therefore, that
the $35C nmonthly Pa%nents consftituted the consideration
for the assignment by Edna H Sthp of her rights in the
shares of stock and other community property.

In Thomas E. Hogg, 13 T.C. 361, and Fl oyd H. Brown,
16 T.C. 623, tne pér%%alc paynents in ISSUET_T%T7ﬂﬂ15—__
arose out of an agreenent settling both the wifets property
rights and support. rights. ~In each case, the balancing of
benefits received by the wife under the property division
agai nst those received by the husband, and other evidence,
i ndicated the periodic payments to have been in considera-
tion of the wifets waiver of support rights, and the court
so found., Viewing the agreement before us in the |ight
nmost favorable to Appellant, however, we are unable fo see
even a senblance of equality in the ﬁroperty di vi si on
Furthernore, if any part of the nonthly paynents was at-
tributable tc the waiver of support rights by Ms. Shipp
rather than to the property settlenent,, the Appellant has
failed to Bresent evi dence upon which an allocation coul d
be made. pon the basis of the record before us, accord-
ingly, we are unable to conclude that the disallowance by
the Commi ssioner of Appellant's deductions in the aggre-
gate anmount of the nonthly paynents was erroneous,
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ORDER

Pursuant to the views expressed in the opinion of the
tB(r)]ardfcm file in this proceeding, and good cause appeari ng
er ef or,

IT IS HEREBY ORDERED,, ADJUDGED ;ixD DECREED, pursuant
to Section 18595 of the Revenue and Taxation Code, that the
action of the Franchise Tax Conmm ssioner (now succeeded by
the Franchise Tax Board) on protests of Everett S. Shi Pp
to proposed assessnents of additional personal income tax
in the anounts of $42.00 and $12'2.88 for the years 1943 and
1944, respectively, be and the sane is hereby sustained.

Done at Los ingeles, California, this 7th day of
Cct ober, 1952, bythe State Board of Equalization.

, Chai rman
Wn G Bonelli , Menber
J. H, Quinn , Member
Geo, R Reilly , Menber
Thomas H, Kuchel , Menber

ATTEST: Dixwell L. Pierce , Secretary

~119-



