ST

E-

BEFORE THE STATE BOARD OF EQUALI ZATION
OF THE STATE OF CALI FORNI A

In the Matter of the Appeal of )
THOVAS i. BECKETT | NVESTMENT CO. )

Appear ances:

For Appel | ant: Donal d McCovern, '"Attorney at Law,
Law ence Cashion, Certified
Public Accountant.

For Respondent: Burl D. Lack, Chief Counsel;
Milton A. Hwt, Associ ate Tax
Counsel

0P IN_ION

Thi s appeal i S made pursuant to Section 25667 of
the Revenue and Taxation Code (formerly Section 25 of
the Bank and Corporation Franchise Tax Act) fromthe
action of the Franchise Tax Commi ssioner (now succeeded
by the Franchise Tax Board) on the protest of Thomas A
Beckctt Investment Co. to proposed assessments of ad-
ditional tax in the amounts of $34.22, $304.12 and
$749.36 for the income years 1941, 1942 and 1943,
respectively.

~ I'n 1940 Thomas A. Beckett gave certain assets to
his two sons and a daughter, Those assets and others
owned by him thereupon being transferred to the Appel-
lant in exchange for the issuance to himand to each
of the children of five shares of ippellant's capital
stock. M. Beckett thereafter transferred additional
assets to Appellant in that year, Appellant executing
notes in his favor in the total amount of $90,993.24
In exchange for those assets and that amount being
entered in Appellant's records as a credit to Notes
Payable.. The sunms of $7,850 and $20,000 were trans-
ferred in the years 1942 and 1943, respectlveIKI,0
Bursuant to M. Beckett's direction, fromthe Notes
ayabl e account to a Donated Surplus account. No
question has been raised as to the solvency of Appel-
l'ant during the period in question.
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~ The &4ppellant owned income producing real proper-
ties in California and Illinois. The Comm ssioner
disallowed a portion of the deduction taken by Appel -
lant for officerst salaries for 1941, 1942 and 1943 .
and al located the remaining portion between California
and Illinois, operations on the basis of the gross in-
cone derived in each of those States from properties
|ocated therein. (ther expenses were allocated to the
State wherein was |ocated the property to which each
particul ar expense related.

~ Appellant' objects to the action of the Conm ssioner
In regarding as income to it, under Section 6(d) of
the Bank and Corporation Franchise Tax Act as amended
in 1939, the anmounts transferred at M. Beckett's
direction from Notes Payable to Donated Surplus.- It
contends that such anounts are properly to be regard-
ed asa contribution by himof c apital to the cor-
poration rather than a partial cancellation of its

I ndebt edness to him |t is stated in this connection
that the corporation's notes were issued to him pend-
ing his decision as to the amount of additiona

assets he would donate to the corporation and that
the transfers and partial cancellations of the in-
debt edness were merely in furtherance of his
origizal plan and a neans whereby the sums of

$7_|5% and $20, 000 were contribut'ed by himto Ap-
pei | ant.

The controversy before us herein as respects the
application of Section 6(d) of the Act is identica
wth that involved in the Appeal of Ganite Con-
struction Conpany, Inc., this day decided.  Upon the
basis of our opinion in that Appeal the actloH of
tgethnnlsS|oner tinder Section 6(d) nust be sustain-
ed herein.

The Appel|ant has not objected to the action of
the Conm ssioner in disallowing in part its deduct-
ion from gross income for officers' salaries but
has confined its attack to his allocation between
California and Illinois of salary and other expenses
which were allowed as deductions. 4 presunption of
correctness attaches to this action oP t%e_(bnn1s-
sioner under Section 10 of the Act and it is
I ncumbent upon the Appellant to establish wherein
that action results in the taxation of income
derived from sources outside this State. Butler
Bros. v. McColgan, 315 U. s, 501. As the appellant
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has offered no evidence whatever in this regard, the
al location of the Comm ssioner, which is by no nmeans
unreasonable on its face, nust be upheld.

The appeal refers to the incone year 1944 as
well as to the incone years 1941, 1942 and 1443. In-
asmuch, however, as a protest was not filed by the
Appel ['ant to the Commissioneris proposed additional
assessnent for the income year 1944, the action of
the Comm ssioner with regard to that assessnent is
not before us for consideration.

ORDER

Pursuant to the views expressed in the opinion of
the Board on file in this proceeding, and good cause
appearing therefor,

| T IS HEREBY ORDERED, 4DJUDGED AND DECREED, pur-
suant to Section 25667 of the Revenue and Taxation
Code (formerly Section 25 of the Bank and Corporation
Franchise Tax Act), that the action of the Franchise
Tax Conmi ssioner (now succeeded by the Franchise Tax
Boardj on the protest of Thomas A. Beckett |nvestment
Co. to proposed assessnents of additional tax in the
anounts of $34.22, $304.12 and $749.36 for the income
years 1941, 194.2 and 1943, respectively, be and the
sane i s hereby sustained.

Done at Sacramento, California, this 22d day of
July, 1952, by the State Board of Equalization.

J. L. Seawell , Chai rman
J. H Quinn , Menber
iGeo, R Reilly , Menber
, Menber
Thomas H. Kuchel , Menber
ATTEST: Dixwel | L. Pierce , Secretary
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