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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALIFORNIA

In the Matter of the Appeal of }
DAN MOROTTI )

Appear ances:
For Appellant: will F. Enders, Public Accountant
For Respondent: Hebard P. Smith, Associate Tax Counsel

OPLNLON
Thi s a{)peal IS made pursuant to Section 18593 of the
Revenue and Taxation Code from the action of the Franchise Tax
Board on the protest of Dan Mrotti to a proposed assessnent of
add'“fg”&' personal income tax in the anount of $46.89 for the
year .

During the year 1945 and for sonme years prior thereto
the Appellant and his"wfe operated a hotel and an on-sale |iquor
business in the city of Stockton. The books of account for the
| i quor business weré kept by Appellant's wife and consisted of a
daily statement of cash receipts and disbursements shown by the
cash register tape, In 1945 the Sales Tax Division of this-Board
audited the on-sale |iquor business, for sal es tax purposes, and
estimated, on the basis of purchases, that Appellant " had failed
to report QrossS receipts from Sal €S i n the amount Of $20,626,47
for the period January 1, 1943, to June 30, 1945. The resulting
sales tax deficiency vas paid in full wthout protest and Appel-
| ant has not sought”a refund of any portion of that tax.

_For the year 1945 Appellant and his wfe filed separate
personal income tax returns on which each reported as inconme
one-hal f of $7,508,06, the estinated unreported grossreceipts
fromsales attributed to the first six nonths of 1945, and
claimed a deduction in the sane amount for a |oss arising from
enbezzlement, They allege that their books of account accurately

reflect all of the nonies actually received from the operation

of the liquor business; that they did not receive the estimted
gross receipts fromunreported sales; and that, accordingly,

ei ther nerchandi se or_cash was enbezzled in the aggregaté ‘anount
claimed as a loss. The only additjonal evidence in the record

to bolster the Appellant's su?posmon of theft or enbezzlenent

s his further statement that shortly after the sales tax audit
he apprehended a bartender in the act of pilfering $40.00 from
cash boxes. He did not, at any tine, report thefts of noney or
nerchandise to the police.
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An exam nation of the Appellant's financial affairs by
the Franchise Tax Board revealed that his bank-deposits for the
first four'nonths of the year 1945 total ed $21,500. The recorded
receipts for that period-were onI¥ $14,243.60, | eaving an unex-

| ai ned difference of §7,256,50, the approxinate amount clained

o have been enbezzled. " 'I'n addition to such unexplained bank
deposits it appears that during the period from 1943 to 1945
inclusive, Appellant paid a 20,000 nortgage indebtedness on'the
hot el , a[thou?h his reported net inconme during that period was
not sufficient to have discharged such an obligation after paynent
of Federal incone taxes and reasonable I|V|n?.expenses. At the
hearing before this Board Ms, Mrotti testified that neither she
nor her husband could explain the source of bank deposits in
excess of recorded receipts particularly one of $8,000 nade,
ﬂuryng April of 1945. The Appellant was not present at the
earing

_ It is well established that the findings of the Fran-
chise Tax Board in proposing an assessnent of additional taxare
prima facie correct and that the burden of proof to show error
In the disallowance of a claimed deduction rests upon the Appel -
|ant. Estate of Briden, 11 T.C, 1095; Avery v. Conmi ssioner,

22 Fed, 2d 67 Willits v. conmissioner, 36 B.T.A 794, Hoefle v.
Commi ssioner, "I1L Fed. 2d 713. The Appellant having failed to
establ1sh the asserted theft or embezzlement and being unable or
unwilling to account for the bank deposits and expenditures above
mentioned, the action of the Franchise Tax Board nust be sustained.

ORDER

Pursuant to the views expressed in the opinion of the
?oard on file in this proceeding, and good cause appearing there-
or,

_ |T IS HEREBY ORDERED, ADJUDGED AND DECREED, pursuant to
Section 18595 of the Revenue and Taxation Code, that the action of
the Franchise Tax Board on the protest of Dan Mrotti to a pro-
posed assessment of additional personal incone tax in the anount
of $46.89 for the year 1945 be and the same is sustained.

1959 Done at Sacranmento, California, this 29th day of My,

s Cq$Brnan
Wn G Bonelli, NMenber
J. H _Quinn, Member
Geo. R” Reilly, Member

ATTEST: Dixwel | L. Pierce, Secretary
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