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KS are of
t.c'tG 07i ?iion$ .A. hOVJ e v t: r thct the fzicts before us do not astab-
lish the e~~istcnci~ 0; eith.er an agency or a joint venture,
irhe agreements, iii our opinion, constitute merely the grant-
ing by i:,ppellant  to Pacific Euilders, Inc., of an option to
purchase the property. We fink no language of agency or
joint V~lYitC.~t~ therein snd the facts that Pacific Builders,
Inc., not Appellant, W:IL_~ authorized  ta maintain an< 07xxutc a
cemetery and that A-ppellant w~:::p freed from all risks incident
to such cctivity constitute strong evidence that the rjarties
intended neither of such relationships.

It follov~?s, then, that i;Gpellent correctly reportcd.the
profits f'ro:!l tl-ie sales of lots to Pacific Builders, Inc., as
8 ct!pital gain, unless his activities on his own behalf
r;l:rced him in the businsss of selling realty. The activity
OP the ii~pell_ant, however, ?‘.a tinttiring into the two ContraCtS
with Rlcific Builders, Inc., cind then mcrc;.ly conveying title
iind receiving payment for lots pursuant to those agreements
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Apy~eal of John C. PLwtin

is not suf'f'icicnt to constitute % business, and the property
in question wi!s not accordingly held bv Appellnnt primmily
f-OX? sale to custo!ners in the ordinar.v Course of his trzde 03
business. Fuhs v. Crawford, 161 Fad: 2d 315, Zoo&over v.- -U&ted Statss, 74 Ir’sd. Supp. 997. Accordicgly, the position
of the kqcllmt thot the incom in auestion should be-
.regcrded c?s B ccpitcll gzin ruther dthan ES ordirrary income
must be sustained.

OREER- - - - -
F'ursunnt

Eonrd or? file
"chm2for ,

to the views expressed in the opinion of the
in this proceeding, md good cn.uee ap>ccring

IT IS I{ER$J3Y OIiT;EREu,  ,<&jjE3j-j ANI DECKXED, pursuant to
Saction 18595 of tile Hever:u_~ ard. Taxation Code, th;;it the
action of the Fr:;nchisc Tax ComG_ssioner (not:: succeeded by
tlz Franchise Tax Boc?rd) on the potests of John C. Martin
-63 proposed assessments of additioml parsone, income tm
in the anounts of $113.72 and $113.71 for the years 1941
and 1942, respectively, be nnd the som
fo!_lows :

is hereby l:;odified 2s
the ectfor of the Conmissioner in treating the

profits from the sr;le of property pursunnt to the agl-eemmts
of ‘r;Iey 8, 1935, an6 IArch 21, 1941,
l-m.,

With Pacific FQildu?s,
zs 0rdirtGry inczmc end incl*oe.sing App.;llnnt's incmie

for 1941 md 1942 in the mounts
respectively, be

of $6,588.90 end $6,154.66,
mid the sme is hereby reversed; in ali

other reqects the
sustained.

r:ctior: of the Comissioner is husoby

Done et Sc,crcmento, Cslifornia,this 10th dgy of
August, 1950.


