courss inputable ippellant. Ve are of
tac oud .mion, hmiave r, thet the fscts before us do not estab-
lish the existenecs of either an agency or a | Ol nt venturc.
The agrecments, in our Opinion, constitute merely the grant-
I ng by z:,pﬁ)ellant to Pacific Builders, Inc., of an option to
nurchase the property. W riré no [anguage of age_nc or
joint venturc therei'n zné the racts that Pacific Builders,
[nc., not Appellant, wusauthorizedto MBI Ntal n and ovperate a
cemetery and that Appellant wes freed from all I'i Sks incident
to such activity constitute strong evidence that the parties
intended neither of such relationships.

It follows, then, that appellent correctly reported the
profits fromthe seles Oof lots to Pacific Builders, Inc., as
& capital gain, unless his activities on his own behalf |
placed himin the business of selling realty. The activity
of the Appellant, howcver, in eaturing INtO the two contracts
with Pacific Builders, Inc., «né then mercly conveying title
ané rcceiving payment for lots pursuant to those agreements
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IS not sufficient t0 constitute a business, and the property
In question was not accordingly held bv_airmellant primarily
for sale to customers I N the ordinary course Of hiS trade or
business.  Fahs V. Crawford, 161 Fed. 24 315, Doomhower V,
United States, 74 ¥od. Supp. 997. Accordingly, the POSItlon
of The anpcllant thot the income in question shoul d be
rogerded as a capital gain rathet han as ordirary I1ncomne
must be sustai neti

ORDER

Pursuant to the views expressed in the opinion of the
Bozrd or? file this proceeding, w=nd good cause appearing
therefor

IT | S HEREBY OKLERED,sDJUDGED AND DECREED, pursuant to
Scetion 18595 of the Revenucand Taxation Code, ‘thuat the
action Of the Franchise Tax Commissioner (now succeeded by
the Franchise Tax Board) on the protests of John C. lartin
to proposed assessnents of additionsl personal | NCOME tox
in the amounts of $113.72 and $113.71 for the years 1941
and 1942, respectively, be and the same is hereby modified as
follows: the zction Of the Commissioner I N treating the
profits from the sale of propertf pursucznt 10 the agreements
of Iay 8, 1935, and Nareh 21, 1941, "with Pacific Zuilders,
Inc., as ordinary income €Nd increasing Appsllant's income
for 1941 and1942 in the MOUNts of 6,588.90 and $6,154.66,
respectively, be ond the same i s hereby reversed; in ali
other respects the getion of the Commissicner IS herchy
sustained.

Done at Sacramento, California,this 10th day of
August, 1950,

, Chairman
J. H. Zuinn , lembar
J. L. Seawell , lMember
Wii, Ge. Borelli , Illombor

LTTEST:  Dixwell L. Picree, Sceretary



