cf Ldison Californis Steres, Inc,

". . . However, it docs not follow thnt plaintiff is
entivtled to a refund of any totes, for as heretofore
pointed out, a toxpayer may recover ¢ refund only if
It be shown that he hzs pald more e than in equity
and good conscience he shoul d have boen rcquired to

Gelbusiness done .. - _ il | cepeme e

"y o o Itwouldseen Hharefore.thet the rormule.nsed
by the Commisszioner was much more faveradle 1O plain-
tiff than tho si ﬁgg t1on werranted, and that even

t hough alicwances ishould have been node for out-of=-
state | abor perforiied under contract, the cmount of
taxes called for by the commissicnert's formula was
not more than plaintiff iN cquity and good conscience
should have been réeguired tO pay,®
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refund proceeding. It may well D€ concluded under these and
similar authorities that such an attack should first be made

di rectIK upon the asseszsuent through a protest against it in

order that the tax agency msy have an opportunity to_correct the
technical defect, if any, by reassessing the tax. 10 be Sure, if
such an attack were successful in the present case, the Commis-
sioner would be precluded-from |evying a second assessment inas-
muchast he defective aone-wae levied on the [ast day of the stat-
utory pericd. fThis refult follows, however, nerely from the fact
that he had delayed his original assessment until the |ast pos-

s ible moment, The principle of iaw requiring that such defects be
pointed out by protest would be generally appliceble and woul d
extend to the more usual Situation in which a second assessment
could be asserted after the taxpayer had called attention to the
defect in the first one. In this way the rights of the tazpayer:
would be safeguarded as respects technically defective assessments,
while at the sane tine the equitable principle sot forth in the
Pacific Fruit Express_case woul d operate to deny the allowance Of
a refund in"the absence of an actual overpayment.

YTy, T
O 5 l) wd
oot —

Y,

“Pursuant to the views. expressed in the opinion of the Board
on file in this »roceeding,andgoocdcause appearing therefor,

IT 13 FLREBY CRUERED, ADJULGEL AL DECRERD,
Section 27 of the Bank and Corporation Franchise
the action of the Franchise Tax Cormissioner (now succeeded by
the Franchise Tax Board) in denving the claim of Edison California
Stores, Inc., for a refund of tax in the amount of §9,034.22, plus
interest, for the income year 1%41 be and the sans is hersby
sustained.

pursuant to
> Tax Act, that

Done at Sacramentc, California, this 18th day of lay, 1930,
by the State Board of Zgqualization.

George . Reilly, Chairman
o. fH. fQuinn, ilember

J. L. Seawell, liember

Wire G. Bonelli, lember

et

ATTEST: Dixzwell L. FPlerce, Sccretary
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