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it dots not follow thnt plaintiff is
iefund of zriy tcxcs for  ils heretofore

pointed out, a t:ixp\f?yer my' recov& ;i rafund only if
it be siiow:r, that hs hzs paid IliGrC taxes thLlr1 in equity
and good comcisnco he should hzve boen required to

the bus:uess do,nLo'- _ I - ,
i

11 It would  s&a t.hcreforP that the formic used
bi kg Comlission& '~t~>.s n;uch I&G f:lvcri:ble to nlnin-
tiff than tho sit (‘, tion v:c,rrnstec',, r:n~ that ovel;
though 2llGWxlCeS Tshould hc7vo baa m.de for out-of-
strtto labor perfor+ed uni‘l::r contract, the ctnount of
taxes cal.led for by the cor~missioncr~s fcrmulo wzs
not rioro thar, pl.aibtif;f in equity nnd good conscience
s!Iould have been rBqGreG. to p:"\y."
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refund proceeding. It I&y well be con,cluded under these and
sinilar authorities thi2.t such an attack should first be xia.de
directly upon the asSess::mit through a Iprotest against it in
order that the tax ageccy'm.ay have an opportunity to correct the
techr,icai defect, if any, by reassessing the tax. To be Sure, if
such an attack were succe.ssful in the 1?2esent case, the CormiS-
sioner would be precluded'-:froxq levying a second assessrzent irlas-
much as the defective Bne',was levied on the last day of the stat-
utory pqiod. This kesult follows, however, merely fro2 the fact
that he had delayed his original assesment until the last PO+
s ible soment. The pri_nciple of law requiring that such defects be
pointed out by protest would be generally applicable and would
extend to the i;?ore usual Situation in which a second assessr?ent
could be asserted after the taxpayer had called attention to the
defect iz the first onei In this way tha rights of the taxpayer ’
would be safegmrded as respects teskmicaliy defoctivc assessmnts,
while at the same tine the equitable principle sot forth ilz the
2aCific Fruit Xxyzess case would operate to deny the ellownnce of
a refund in'the absence of an actual overpayxent,
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Pursuant to the views. expr~,.,,lc:sed in the opinion of the Board
0x1 file in this lmocceding;  and ~gnoii cause appearing therefor,
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