and a certificate incorporation was issued to Anpellantat
that time. Appalliant ""Sbrto, ‘hov var-r that the Dbusiness organi-
zation conductcd by Edward 1, Omitz as an individual prior-to
1946 commenced doing business  as = corporation on January 1, 1946.
Proceeding, then, on nthe theory thatit  hzd donc business in 1946

for a full perlod of twelve months, Appeliant included the income

of the business for the ontire venr 1946 ip its: franchise tax

return for the taxable voars 1946 ond- 1947  and messuredits  tax

or those years by thet income, This, it  contends,iS whollyin
accord with Section 13{c)of the h‘n“ and Cornorutlon Franchise
Tax fict sizasits first toxable yeur (1946)  was aperiod of

twelve months
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v
—

Under Section 4(3) of the Bunk and Corperation Franchise Tax
Act o tax is imnosed ON every ordinary buUSi ness corporation
nfor the wrivilege Of cxercising its corporate franchises wthin
this St.te ..." The tax is not on the mere doing of business but
rathor "on the privilege of 'doing business as a corporation.
It i S imposed on the nrivilege of using the corvorzte mechanism,
wWith its consequent advantages over other form of doing busi-
ness in this state,” ZIdaword Brown & Sons v, icColgen, 53 Cal. App.
2d 504, 508, The question then IS -- when does the privilege
arise? In our opinion, it is usually the date on which the
State sanctions its exercise;, In this case that was January 17,
1946, for it was then that ippellant's articles Of incorporaticn
were filed Wth the Secretary of State and its corporite exis-

tence began, G vil Code; Sce¢tion292; NOW Corporations. e,
Seetion 308, Ve uelieve, aceordingly, that Appellant di ot

bring itself within the scope of gection 13(02 as doi ng busi ness
for a full veriod Of twelve months during 1946 and that the
position of the Commissioner must be susteiricd.

CRDER

. @rm evan  wwe o——

Pursuant to the views expressed in the opinion of the Board
on file in this proceeding, and good cause appearing therefor,

IT IS MEREBY CHIBRED, ADJULGIL ANL DECREED, pursuant to
Chapter 132, Statutes of 1929, as amended, that the action of the
Franchise Tox Commissioner (now succeeded by the Franchise Tax
Board) in denying the clzaim of Edward 1l. Ornitz & Co., Inc., for
a refund of tax in the amount of $479.50 for the toxable year
1947 be and the same is hereby sustalned.

Done at Sacramento, Culifornia, this 17th day of Hay, 1950,
by the State Board of IZgualization.

George R. Reilly, Chalrman
J. #, Zuinn, Iember

J. L. Scawell, Member

Win., G. Bonelli, lember

ATTEST: Dixwsll I, Plerce, Secretary
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