
p a r t n e r s h i p v s  r e n e w a  l e

i n s u r a n c e  c o n t r a c t  c o m m i s s i o n s , e a r n e d  b e f o r e  b u t  n o t  p a y a b l e  u n t i

a f t e r  t h e  d e c e d e n t ' s  d e a t h ,  w a s  a c c r u a b l e  a s  o f  t h e  d a t e  o f  d e a t h

i n  d e t e r m i n i n g  d e c e d e n t v s  i n c o m e  f o r  h i s  l a s t  t a x a b l e  p e r i o d . T h e

C o m m i s s i o n e r  v a l u e d  t h e  s h a r e  a t  $ 4 5 , 0 0 0 ,  t h e  f i g u r e  a t  w h i c h  i t

w a s  a p p r a i s e d  f o r  i n h e r i t a n c e  a n d  e s t a t e  t a x  p u r p o s e s ,  b u t  d e e m e d

i t  t o  b e  c o ; n m u n i t y  p r o p e r t y  a n d ,  a c c o r d i n g l y ,  i n c l u d i b l e  o n l y  u p
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Appeals of Estate of Jack Paschall, Deceased, ,

and of Genelle V, Pawhal. ,)
to $22,500 in decedentts  final return of income.

As for the amount in excess of $22,500, the Commissioner has
conceded that $G,463.60 thereof, the aggregate of the appraisal  of
the cash reserve.and accounts receivable items, represented a
recovery of capital and, therefore, was not taxable to Appellants.
He also granted that the $22,500 accrued in the decedent?s last
return was not further taxable to Appellants, but rather was to be
treated as property inherited by Mrs. Paschall. Everything over
and above $8,&63.60 plus $22,500, or $30,963.60, was, however, in
the Commissioner's opinion, income taxable to Appellants on the
authority of Bull v. United States, 295 TJ.S. 2l+7, holding that
under a partnership agreement covering the activities  of a
personal service venture in which there is little or no cap,ital
investment or accumulation of tangible pronerty and providing that
upon the death of any partner his estate should continue to share
in the income of the partnership as would the decedent himself had
he survived, post-mortem partnership income distributed to the.
estate is taxable to it as ordinary income.

\AJe are of the opinion that the position of the COUrliSSiOner
should be sustained. To prevail, Appellants must establish that
the partnership agreement provided for a sale of the interest of
Jack~Paschall  for a consideration which included the $78,679.88
paid Appellants from the profits of the partnership for the 36
months following his death. vie are not convinced, however, that
such was the case. The agreement does not use the term "Sale"
or any word of similar import in providing for the sharing of the
partnership profits with the estate or heirs oQ a kceaSed  partner
and anv intention to effect a sale must be inf'rred from the
provisions of the agreement generally. 17~iile there are some
provisions, e.g., those gi_ving the surviving active partner sole
control, direction and management of t!le partnership and vesting
in him sole ownership of its capital, good will and assets, subjec.
only to his obligation to make the payments mentioned and denying
the estate or heirs any rights, interest or ownership in the
partnership, the agreement as a whole does no-t, we believe, providi
for a sale of the character urged by Appellants. It should be
observed that the portion of.the agreement above quoted provides
that the surviving active partner shall pa,77 to estate or heirs of
a deceased active partner Ganl'ounmed on the cash reserve and
accounts receivable of the partnership, but that the estate or
heirs shall receive from the partnership the same percentage of
the profits of the pze'ip whicl,"% the decedent was entitled to
receive at the date of his death. This distinction as to the
party from whom the payments were to be received by the estate or
heirs gives support to the view that the consideration for the salt
to the survivor, if in fact there was any sale at all, did not
include the designated portion of the partnership profits.
Furthermore t it should be noted that in the event of the death of
the inactive partner, who was entitled to a portion of the
partnership profits but who owned no capital interest in the
partnership, her estate or heirs were entitled to receive from the
partnership her specified portion of the partnership profits for
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a period of 36 months but no payment fTOin the $uViVing partners
based on the cash reserve and accounts receivable of the
partnership.

We have concluded, accordingly, that irrespective Of
whether any sale was intended of the interest of a deceased active
partner for a consideration based on the cash reserve and accounts
receivable, the percentage payments are not properly to be regarde
as consideration for any sale of that interest. We regard the
provision for the percentage payments from the partnership to the
estate and heir of Jack Paschal1 as a provision measuring the
amount of partnership profits due him as compensation for services
rendered to the partnership prior to his death and, accordingly,
as ordinary income rather than the purchase price of his interest
in the partnership (See Eielvering v. Smith, $0 Fed. 2d 590).
Our conclusion is based on see1 h authoms as Bull v. United.
States, 295 U.S. 247, Darcy v. United States, 1T‘F Sup-,
ms F. Coates, 7 T.C. 125, Richard P. Kallov~ell, 2nd, 39 B.T.A
50, Gussie Ec.x%h, 35 3.T.A. 546, %alter T.@udi.eon,*7Z B.T.A.
100, although'wo realize that the factual 'situatiz presented
therein may differ in some respect from that under consideration.
Particularly pertinent in this connection, however, is Charles F.
Coates, supra, wherein the fact that the partnershi;?  agreement
provided that the estate of a deceased partner should continue as
a member of the partnership for the period of 1'1ve years (but have
no voice in management) during which the estate was to ,share in
partnership profits, was held not to be contr~‘:.ling. The real
question, in the opinion of the Tax Court, was whether under the
agreement the estates of the deceased partners wore entitled to
receive the income of the partnership apporti<~ned  to them, not as
the proceeds of a sale or liquidation, but as income. Since we do
not believe that the percentago of .profit payments here in
question were made to Appellants as considcrstion for a sale, the
instant case isdistinguishable from PO e v. Commissioner, 39 Fed.
2d 420, Benedict vz Price, 38 Fed. 2d-30,e, HiPi7T.Conm1issioner,
38 Fed. 2d 1'5 _ Es-taw George R. NutteG,rB.T.A.  35
Bravier C. Mylier 3mt.A. 437, and W'Frank Carter, 36 B.T.A.
60,cited.bylants:

Pursuant to the views expressed in the opinion of the Board
on file in this proceeding, and good cause appearing therefor,

IT IS HEREBY ORDERED, MJUDGED AXD DECREED, pursuant to
Section 19060 of the Revenue and Taxation Code, that the action of
Chas. J. FkColgan, Franchise Tax Commissioner, in denying the
claims of the Estate of Jack Paschall, Deceased, for refunds of
personal income tax in the amounts of $1,184.21 and $26.09 for the
taxable periods January 1, 1940, to September lEf,, 1940, and
September 18, 1940, to December 31, 1940, respectively, and in
denying the claims of Genelle V. Paschal1 for refunds of personal
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income tax in the amounts of $37;17, $201.14, $447.30 and $413.67
* -
+,

for the taxable years 1940, 19.!+1,‘1942 and 1943, respectively, _
be and the same is hereby sustained.

Done at Sacramento, California, this 15th day.of
September, 1949, by $h.e State Board of Equalization.

George R. Reilly, Chairman
J. 3. Quinn, Uember.
J. L. Seawell; Member
V/m, G. Bonelli, Member

ATTEST.. Dixwell L. Pierce, Secretary
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