BEFORE THE STaTz BOARD OF EQUALIZATICN IJJWSHMIHWMWH||V||W INI lm m’ ;

In the Matter of the Appeal of §
HULETT C. MERRITT )

Appear ances:
For Appel | ant; WlliamJ. Cusack, Attorney at Law

For Respondent: w, M Wl sh, Assistant Franchise
Tax Commi ssioner; Burl D. Lack
Franchi se Tax Counsel; Nark
Schoitz, Associ ate Tax Counsel.

QRIEIQN
This appeal is made pursuant to Section 18593 of the
Revenue and Taxation Code (fornerly Section 19 of the Persona
Income Tax Act) fromthe action of the Franchise Tax Commi ssioner
on the protests of Hulett C Merritt to proposed assessnents of
addi tional personal income tax in the amounts of $240.31 and
$5,932.06 for the years 1940 and 1941, respectively.

The assessnents resulted from the inclusion by the
Comaissioner 1N the gross income of Appellant of the income of
an irrevocable trust created by Appellant on Decenber 31, 1928.
Three individuals, none of whorwasapparently related to Appel-
lant, were named to act as trustees, and the primary beneficiary
was Appellant's wife, Roszline C. MNerritt, al thou ¥| originally
and until sometime before 194c, Appellant 's grandchildren were
al so beneficiaries.

| n the™Miitnesseth" clause of the instrument declaring
the trust was this |anguage,:

"That the Trustor in consideration of
the sum of One Dollar ($1.00) and his |ove and
affection for his wife and grandchildren, and
of his desire to provide and secure for them
beyond peradventure, proper maintenance,
education and support..,"

~The trust instrument provided that the trust was to
continue for the lives of 4ppeilant and his wife, and that
"it shall termnate at the death of the final survivor of said
parties, in which event and at which time the property herein
described shall be subject to the testamentary disposition of
the Kill nade by said Trustor..."

During the taxable years here in question, the entire
trust income was payable to ¥Mrs. Merritt for life "for her
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"personal use and enjoyment." Upon her death the incone was to
e paid to Appellant, 1f he survived, for the balance of his

lifetine.

There was also incorporated in the trust instrunment the
following provision for the invasion of the trust corpus:

_"If, in the absolute ard uncontrolled dis-
cretion of said Trustees, the net income from
the trust estate shall not be sufficient to pro-
V|d8 for the reasonable needs and conforts of the
Sald Rosaline C. Merritt, wife of the Trustor,
during any period or periods of her illness or
ot her want Or necessity, said Trustees may, and
they sre hereby euthorized and enpowered, but the
shall in no event be required to do so, and us offen
as they sihall deen necessary, pay to or use, apply
or spend for the use and benefit of the seid Rosaline
C. lerritt, such portions of the principal of the
trust estate, up to and including the whol e thereof,
as saiq Trustees, in their absolute discretion sy
determ ne to.be adequate to provide for the sai
Rosaline C. Merritt during such period or periods."

Anot her provision contzined a declaration by the trustees
(each of whom joined wita Appellant in the creafion of the
trust) that they would hold the trust property cnd distribute
its income"hOﬂGSIlK and impartially, and free and clear from
interference by either the Trustor or any beneficiary hereunder...'
There wes clso « provision re?arding the substitution of trustees
on the death or resignation of those originally nanmed, Appelient
hi msel f, however, apparently retzined no Tight to serve as such,
nor dia ho reserve any powsr whitever tO remove a trustee,

~During the taxsble years under consideration the trustees
retained a portion of the trust income to reinburse the trust
for capitel | osses suffored in rrior years, this veing done,
Appel | ant nsserts, pursuent t0 o trust provision authorizing the
trustees to determne principal and income. Thac balance of the
incoms was distributed to Mrs. Merritt. one of the trust
| ncone, however, wasusedor applisd towards her support,
Apprellant's own personal Tunds having been used for such purpose.

The Commissionsr contends that his action in this natter
gan bs supported on nny one or all of several grounds, these
ei ng:

(1) The trust income could have been used for the
support Of apnellantts W fe.

(2) The incone coul d heyve been accumulated for
the 4ppellant's benefit.

(3) Title to the corpus mght hnve revested in
Appellant "prior to the death of the 1ast
beneficiary,”
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~Pursuant to the views of the Board on-file in this pro-
ceeding, and good cause appearing therefor,

I T 1S HEREBY CRDERED, ADJUDGED 4lb DECREED, pursuant to
Section 185950f the Revenue and Taxation Coda, that the action
of Chas. J. cColgan, Franchise Tax Comm ssioner, on the pro-
tests of Hulett C. Kerritt to proposed assessnents of additional
personal income tax in the amounts of $§240,31 and §5,932,06 for
thet y.eardslc)L,O and 1941, respectively, be and the same is hereby
sust ai ned,

Done at Sacranento, California, this 5th day of January,
1949, by the State Board of Equalization.

W, G Bonclli, Chairman
J.H. Quinn, Menber

J. L. Seaweli, Menber

G R, Reilly, lember

ATTEST: Dixwell L. Pierce, Secretary
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