Rosaline C. Merritt

contained a declaration

with the
property ond
income inpertially, end clear
Trustor
wes £lso ¢ the
resignation thogeo Appellant
however, apparently retoined as

nor dia ho reserve any power whutever tO renbve a trustee,

~During the taxsble years under consideration the trustees
retained a portion of the trust income to reinburse the trust
for capitel | osses suffored in rrior years, this veing done,
Appel | ant nsserts, pursuent t0 o trust provision authorizing the
trustees to determne principal and income. Thac balance of the
incoms was distributed to Mrs. Merritt. one of the trust
| ncone, however, wasusedor applisd towards her support,
Apprellant's own personal Tunds having been used for such purpose.

The Commissionsr contends that his action in this natter
lc):a,n bs supported on nny one or all of several grounds, these
ei ng:

(1) The trust income could have been used for the
support Of apnellantts W fe.

(2) The incone coul d heyve been accumulated for
the 4ppellant's benefit.

(3) Title to the corpus mght hnve revested in
Appellant "prior to the death of the 1ast
beneficiary,”
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(4) Appellant reta
trust as to ha
the owner of t
i ncone.

_ In connection with the t
sioner refers to a portion of
| ncone Tax Act, now In Sectig
Code, providing that where ti
trust ™may revest in the grant
son having a substantial adve
corpus or the income therefro
tingent upon the death of all
taxable to the trustor. We bé
poses a revesting of title in

corpus of the trust here inval

the trustees of their power t
trustees have no substantial

B. Icnsdale, 42 B.T.a. 847) a
AppelTant woul d thereby be rel
perty affected from the necess

rse interest in any part of t

ol i eve that for all

ned such rights over the
ve renmained 1n substance
he trust property and its

hird of these grounds, the Commis-

Section 12(g) of the Personal

n 18171 of the Revenue and Taxation

tle to any purt of the corpus of «

or without the consent of anﬁ per -
e

m, and the revesting is not con~
the beneficiaries," the income is
practical pur-
Appellznt to sone or all of the
ved woul d occur on the exercise by
0 invade the corpus, since the
adverse interest therein (Georgia
nd on their exercise of the power
ieved in the anount of the pro-
5ity of using personal funds in
support, an i1nvasion being author-

prOV|d|n? for lrs, Merritt's
I zed solely for support purpos
| nternal Revenue, 127

John Koenrer, T.

T.C. Memo. Op,, DKt. No. 36
whi ch involved a provision in

A

| nternal Revenue Code) simla
| ncone Tax aet, it is uninpor
that title does not revest di

the property can be used fcr
ing to the Same authorities,
has not actually occurred.
that the corpus waY.bellnvade
for exanple, by relieving him
his wife or mnor children, t
amount of property invol ved.

Appel | ant has cited Suhr

Fed. 28 52
C. Memo. Op., LDkt. No. 2579; Emilie J. Hel ne,

5€S.  YWenger v. Conm ssi oner of
3, cert_den. 7317 U'S. 6Lb;

As indicated I'n these-cases,
the Federal Law (Section 166,

r to Section 12 (g) of the Persona
tant in g situation of this kind
rectly in the trustor if in fact
the trustor's benefit. Nor, accord-
does it matter that an invasion
12t 1S importent 1S the possibility
1 to the trustor's advantage, as,

of his legul obligation to support
b the extent, at |east, of the

Commissioner Of Internal

Revenue, 1:
sioner herein. while that cas
against our view of the matte
not taxable under Section 166
there has been no invasion of

deened to have been overrul ed ‘
cision of the United States Supreme Court 'in Helvering V.
317 U.S. 154, which sets forty the general
See _Enmilie JdHeine, Supra.

on which we rely.

126 Fed. 2d 283, in

V.
pposing UNe Franchise Tax Commis-
m ght %e construed to mlitate
In holding that trust inconme is

of the Internal Revenue Code where

corpus, we believe that it nust be

I N that resmect by the later de-

o Stuart,

undertying princrpre

O

l

In view of the foregoing
pass upon any of the other gr
rests his .action herein.

|
we consider it unnecessary to
unds on which the Commi ssioner

a
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~Pursuant to the views of the Board on-file in this pro-
ceeding, and good cause appearing therefor,

I T 1S HEREBY CRDERED, ADJUDGED 4lb DECREED, pursuant to
Section 185950f the Revenue and Taxation Coda, that the action
of Chas. J. cColgan, Franchise Tax Comm ssioner, on the pro-
tests of Hulett C. Kerritt to proposed assessnents of additional
personal income tax in the amounts of $§240,31 and §5,932,06 for
thet y.eardslc)L,O and 1941, respectively, be and the same is hereby
sust ai ned,

Done at Sacranento, California, this 5th day of January,
1949, by the State Board of Equalization.

W, G Bonclli, Chairman
J.H. Quinn, Menber

J. L. Seaweli, Menber

G R, Reilly, lember

ATTEST: Dixwell L. Pierce, Secretary
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