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to the full faith and credit clause, be given only the same .

wei ght and condi seration as though rendered by acourtof this
State. Barnaby V. Barnaby, 100 Cal . App. 195; lcCormack v.
NeCormack, ' 175 Cal. 292. Hence, the question arises as to what
the effect would have been had the Nevada judgment been issued
by a California court. It would, of course, have been bindin
upon the parties and their privies. But we doubt that it could
have bound the State of California with respect to any
determnation by it of the inpact of the Personal Incone Tax Act.
See6 Estate of Bloom 213 Cal. 575; Estate_of _Holt, 61 Cal. App.
4. 64.

So far as the effect of the reformation itself is concerned,
the authorities, in our opinion, require the acceptance of the
Conmi ssioner's position.  Sinopoulo v. Jones, 154 Fed. 2d 648,
invol ved a trust instrument executed in 1939 and reformed in 1941
by the judgment of a State court in a proceeding to which the
Federal Governnent was not & party through the addition of an
irrevocability clause and other provisions, the reformation being
made expressly retroactive to the date of execution. The _
judgment was ‘thereafter introcuced in evidence by the trustor in
a Federal incone tax proceeding in an effort on the part of the
trustor to establish that the trust incone was not taxable to him
for the years 1939, 1940 and 1941. Holding otherw se, the Court
of 4ppeals stated

", ..Arpellant's tax liability for the three years
in questior; is to be determined from the pfovisions
waich he included in the declaration of trust which
he executed, and not from what he intended to

I ncl ude therein.” 154 Fed. 2d at 650,

Ei secherg v. Conmissioner, 5 T.C. 856, arfirmed 161 Fed. 2d
506, SimTarTy presented the questior: of the applicability of the
Federal |aw to some trust instruments dated January 2, 1940,
each at that time containing a provision that the ‘trustee could
exerci se his discreticn as tO0 distribvuting income or principal
until the bveneficiary reached the age of 40, but reformzed by a
state court on May 19, 1943, as of Janusry 2, 1940, by, anong
other things, including @ Provision elimirating the trustee's.
power to distribute inconme or principal to or for the beneficiary
during the latter's mnority. The Court of Apreals upheld a
determnation of the Tax Court texing the trust income to the
trustor for the years 1940 and 194.1 cn the basis of_Helveringy,
difford, 309 v.S, 321, in the course of its opinion noting that
The Tax Court considered the trusts as they were originally
written and that thast Court WAS "of the Opihion that the
reformation could not affect the tax years involved, despite the
retroactive effect of the State Court's order. ..,m 161 Fed. 2d
at 510.

tepin, 1N Brik Krag, 8 T. C 1091, a case strikingly simlar
t 0 Sinonoulo V. Joncs, supra, the Tax Court passed on the effect
of A State court™s rejormation of a trust instrument by the
incorporation Of an irrevocability clauss, the Court holdaing
that the reformetion was not retroactive, and that, consequently,
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the trust income accruing prior to the date of reformation was
taxable to the trustor under Section 166of the Internal Revenue
Code. See also Robert L. Daine, 9 T.C. 47.

with regard to such cases as_Blair v._Commissioner, 300 U.S,
5, and Freuler v. Helvering, 291 U.S. 35, relied upon by
Aﬂpel lant, 1t sufrices 10 say that they are distinguishable from
those discussed above in that, as stated in Eisenberg v.
Commi ssioner, supra at 5 T.C. 868, in Robert S. TDaine, supra at
page 51, and Erik Krag, supra at page 1097, they dealt only,
Wi th property Tighfs between individuals. Furthernore, unlike
the situation in the Eisenberg, Jones and Krzg cases in particular
they in most instances T nvolved rnstrunentS whose meaning was SO
uncertain as to require the determination of a State court as to
their legal effect.” The facts here, on the other hand, present
a picture nore nearly parallel to those in the _Zisenberg, Jones

and Krag cases, since there evidently is nothing in the trust
I nstrunent or{,\g! nal [y executed b%/ Appellant as to the use of
trust income which night be construed as ambi guous. Therefore,
that which Appellant i1 ncorporated in the instrument at that _
time and not what he intended to include therein is determnative
of his tax liability between the date of the original execution
of the instrument and the date of reformation by the Kevads Court.
Sinopoul 0 v. Jones, supra; Gylord v._Commissioner, 153 Fed. 2d
408. And since the Intent then expressed cl earI%/ permtted

Appel ['ant to use the trust income for the support of his mnor
child, the trust incone 'for the period prior to reformation nust
be deened taxable to Appellant in view of the rule of the Stuart

and Borroughs cases,

SERER

it

Pursuant to the views of tile Board on file in this
proceeding, and good cause zppearinz therefor,

“IT IS HEREBY ORDERED, ADJULGED, AND DECREED, pursuant to
Section 19060 of the Revenue and Tax:tion Code, that the action
of Chas. J. McColgan, Franchise Tax Commi ssioner, in denying the
claimof Leo S. Bing for ¢ refund of personal incone tax in the
amount of ¢5,875.27 for the year ended Cctober 31, 1941, plus
interest thereon to Cctober 15, 1944, in the sur: of $940.06, be
and the sane is hereby modifieZ; in conputing the liability of
said Leo S. Bing for said year the Conm ssioner is hereby directed
to conpute the depreciation on the.Property In question on the
basis of a thirty-year remaining life and to refund to said
Leo S. Bing such ‘amount of tax, plus interest thereon, as said
conputation uey esteblish to have been overpaid for said year;
in taI.I %ther respects the action of the Conm ssioner is hereby
sust ai ned.
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Done at Sacramento, California, this 5th day of January,
1949, by the State Board of Equalization.

wm. G Bonelli, Chairman
J.H. Qui nn, Member
J. L. Seawell, Member

Geo. R Reilly, Menber
ATTEST:  Dizwell L. Pierce, Secretary
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