upon a

the saue though gxechange
Gonn Cormissioner, 24 den., S. 650

that portion

_ the Code is to provide that the guin or [ oss so estab-
| ished shall be taken into account only tO the extent that it would
have been had the original asset been held up to tile time of the
disposition Of thast for which it wss exchanged. That object can
be achieved only by ascertaining the procerty for which the origi-
nal proEerty was exchanged, and tracing tha »roperty received in
t he exchange through to ultimate disposition. Hsnce, in this
particular case We nust decide how nuch of the totzl stock of
Brandycliff was given up for ecch asset transferred to it. wWe
think that the morket value of each of those assets is the only
appropriate key to that problem

Brandycliff stock was issued in consideration for the
transfer to, the corporation of the assets in question and its
val ue was represented by the value of the respective assets at that
time, |f the bu Pont stock and the real property had been trcns-
ferred t 0 Brandyciiff by several individuals, it is obvious that
t hey would have been entitled to shares of stock only in proportior
to value of the property contributed by themto the ‘corporation
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Appeal Of Ethel Barksdale Wack

The allocation Oof stock in this case to the assets involved in
proportion to the incone tax basis of each of those properties,
woul d be as unreasonable as to declare that had two individuals
formed the corporation its stock should have been issued to them
in proportion to the income tax basis of the prorerties contribuec
no matter how radically that mght differ fromtheir actual mrket
value , This however, "is the logical conscquenca of the Comm s-

si oner's position.

~ Qur view is consistent with the nethod of apportionnment of
basi s adopted when several Securities are received in ¢ tax-free
reorganization 1N exchange for g single issus (1I,T. 2335, VI-1CB
18) or where it becomes necessary t0 apportion a purchase price of
a group of assets or securities to individual items in order to
determ ne propsr basis for depreciaticon or gain or |oss upon &
subseguent sale. Fair merket value at the tine of exchange is the
measure applied in these csges. difford Hemphill, 25 B.T.a. 1351;
Frances £, Cark, 28 B.T.4. 1225, arf'd. 77 Fed. 2d 89; Yalter B.
Lesher, 34 B.T.&. 768; and u, F._Lloyd-Smth v, Cormissioner, 116
Fed. 2d 642, cert. den. 313°0.S. 588.°

It is our view, accordingly, that the stipulated amunt
of $170,752.47 i s the amount of Appellant's capital gzin from the
transaction in question to be taken into account in conputing hor
net incone for 1938. Certcin other adjustments nmade by the Com
mssioner in his computation of Appellant's net inconme for that
yeas have not been questioned by Appellant and his action in
respect to those adjustments nust, accordingly, be sustainsd.

ORDER

Pursuent t0 the views expressed in the opinion of the Bonrd
on file in this procseding, and good cause avpenling therefor,

IT IS HEREBY ORUERED, ADJULGEDL AND DECREED, pursuant to
Section 18595 of the Revenue und Toxetion Code, that the cetion of
Chas. J. McColgnn, Fronchise TrX Coimissioner, on the protest of
Ethel’ Barksdnle Week tO o proposcd assessnent of aaditionel
personal income tax in the amount of §1,667.48 for the year 1938
be and the same i S hercby modificd; the Commissioner is hereby
directzd tO take into cccount in corputing the nct i ncone for 1938
of said Ethel Baorksdule Vack the amount of $170,752.47 as capital
gain from the iiguidation of the Brandycliff Development Corpora-
tion; in all other respects th: action of the Comm ssioner is
hereby sustal ned,

Done CU Scerumento, Celiforniu, this 5th azy of January,
1949, by the Statc Board of Egualization,

Vim. G Bonelli, Chuirman
J.H. QUi nn, Member
J -

. L. Seawell, lember
G R Reilly, Menmber

ATTEST: Dixzwell L. Pierce, Secretary
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