direct

action of _ in
es in effect in 1942, read as follows:

"If t he i ndebt edness of a bank or corporation is
cancel ed or forgiven in whole or in part wthout
paynent, the amount so cancel ed or forgiven shal
constitute income to the extent the value of the
property (including rrancases) of the bank or
corporation exceeds its liabilities immediately
after the cancellation or forgiveness,"

The conaiticn Set fort: by this provision for tie inclusion
of the canceled or forgiven indebtedness in gross .incaone, i.e.,
that the corporation's assets excecd its liabilities immediately
after the transaction by at least tlie amount included in income,
IS met in the present casec.

The authorities cited by the ippeilant do not establish
that the Commissicner's position 1S erroncous. The American
Dental Co. case turns uvon an inteprretation Of Section 22(a)
and 22(9](3) of the Federal Reverue ict of 1936. The Court there
found that the facts brought the transaction In guestion Wthin
the nmoaning of the tern "eift" as used in the rarticular context
In Section 22(b)(3) to such an extent as to exclude the amunt of
the cancel ed |1 ndebtedness from thc general definition of gross
income. The Bank and Corvoration Franchi se Tax .ct, however,
does not have an c¢xclusionary provision simlar to Section 22(b)(3)
of the Federal law, and, unlike the Federal |aw, specifically
provides for the inclusion in gross income of the amount of any
cancel l ation or forgiveness of a debt ir the condition above
mentioned is net.

Bowers v. EKerbaugh Expire (0., supra, 1S distinguishable
fromthe “resent case in that it dig not involve any question of
cancel lation of indebtedness and there was no statutory provision
apnlicable to the factual situation there involved specifically
requiring the inclusion of any amount in gross incone as does
Section 6(d) in the case at hand, '
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I n seeking to introduce a tax benefit concept Appellant -
undoubtedg has in ming the decision in Dobson v. &ni ssi oner f
Interneal evenue, 32¢ U.S.. 489. |n thaf case, however,the Court
state

mJeare not adopting any rule «f taY hanefits. e
only holc that no statUte or regulation having the
force of one and no principle of law compels tghe

Tax Court to finé tsxable inccme i N a transaction
where ss netter of fact itfound no ecoromic gain
and no use of the transaction to gain tax benefit,"

Eere, however, there is in Section 6(d) a statutory
provision applyingtot he factual situaticn and decl aring that
gross inceme results from the transaction in ouestion. T h e
authorities relied upen by the ippellantdonot..prcorginel
sustain its position that the mountof the canceled In Shtetness
should be excluded from its gross inccme for 1941.

0RD E-R

~ Pursuant to the Views expressed in'the opinion of the Board
onfile in this proceeding; and good cause eppeecring therefor,

AT | S HERIBY ORDERED, ADJUDGED AND DECREED, pursuant (O -
Section 25 of the Bank and Corporation Franchi'se_Tex Act that
theacti on of Chas. 3. cColgan, Franchise Tax Commissioner; ON

the protest of Gore Breos., Inc., to or onosed = spment of
additional tax in the anount of %2,539,74 f%r tﬁgetséx%%?écyear

1342 be and the same 1S hereby sustained.

Done at Sacrarento,California, this 6t h day of January. "
1949, by the State Board of Equalization, ’

Y%, G. Bonelli, Chairmen
Guinn, llember
Seawell, iiember

G. R. Reilly, Ilenber.
~TTEST: ©Dixwell L. Fierce, Secretary

J. H.
d. 1.
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