un-
trammelled asto have permtted the trustee to distribute any
portion of the ﬁrinci al to her for any purpose he mght have
seen fit. On the contrary, it seens to us that the decedent did
not intend to give the trustee unlimted discretion in the matter
(Estate of Marre, 18 Cal. 2ad 184), but rather intended to confine
the' frustee™s power to the making of such distributions from
corpus. as were necessary to enzule her reasonably to support and
mai ntain hersel f according to her needs, as detcrmined Dy her
nmode of living and station in life, Canfisgld V. Security-
First National Bank, 13 Cal. 23 1.

Speaking with reference to the rederal | aw on deductions
with respect to charitable bequests, the courts have frequently
hel d that I|anguage in testamentary trusts simlar to orsub-
stantially the same as that in the cortp_us | nvasi on provision Of
the trust "here involved, sets forth « fixed standard of the type
under consideration.

In_First uational Bank of Birmnghamv. Snead, 24 Fed. 2d
186, in which a 'trust-“invasion was permitted i f mat any time in
t he opinion of said trustees the net income from said trust
estate shall not be sufficient for the proper support and confort
of ny said wife" (page137), the Court stated:

",..The authority of the trustees to make payments
to the wdow out of the corpus of the trust estate
was dependent UPO” their forming the opinion that
the net income fromthe trust estate is not
sufficient for the proper confort and support of
the widow , The trustees are obligated to act in
good faith in formng an opinion es to a matter
with reference to which they act in their trust
capacity, They are not empowercd arbitrarily to

I nvade the corpus of the trust estate in the



A0

MG o

RN S

Vi MR i s

ppezl Of Trust Estate Of Henry 4. Robinson, Dec.

"absence of the existence of a state of facts
furnishing any support for a reasonable opinion

or conclusion that the nct i ncone from such

estate is "insufficient for the proper support

and confort of the wi dow, and the exercise of

the discretion vested in them IS subject-to

judicial revision and control." 24 Fed. 2d at 188.

The Court also said that considering that the wi dow had a
| arge separate estate of her own (around 300,000), that she was
ofan advanced age (68), that she was a woman Of simple and frugal
tastes, and that her expenditures di d not exceed her income, the
possibility that the trustees would invade the trust corpus was
so remote "that a finding that, by rezsen of the sxistence of
that power, the vested Intorests.of the charitable institutions
had no substantial value when the will took effect, would be
arbitrary ané unwarranted." 24Fecd, 2d at 188.

| n Hartford-Connecticut Trust Co. v. Eaton, 36 Fed. 2d 710,
the Court had before 1t | testc.entary trust providing for the
paynent of trust income to the decedent's widow for life and the
remai nder overto certain charities, with authority ir the trustee
to distribute to the wife in addition such pert of the trust
principal mas it nmay deem necessary or advisable for her
comfortable mai nt enance and support.!' After noting the decision,
in lthaca Trust Co. v. United States, supra, the Court said that
al though the provision for Tnvasion in that case was more
restricted than the one with which it Ws concerned, nevertheless
"the trustee was limited to the support of the wi dow according to
her 'station in life'; that is, according to her wont." 36 Fed.
2d at 711. The case arose under the Federal income tax lawin._ |,
connection with gain realized by the trustee on the sale of some
securities, the issue being identical with that in the case at
hand. Also, in mentioning and considering thc _lthaca Trust Co,. -
case, the Courtsaid that it was of no significcnce that the
Irtter dealt with the Federal estate tax. :

See al so Union Planters Hational Bank v. Henslee, 166 Fed.
2d 993; Berry v. Xuhl, 77 Fad, Supp. 581; Lucas v. liercantile
Trust co., Fed. 2d 39.

In view of these authorities, it is our opinion that the
deduction clainmed by the trustee in the case at hend should have
been al |l owed,

- w— emvm ey e

_Pursuant to tha views expressed in the opinion of the Board
on file in this proceeding, ené good cause appearing therefor,

I T IS HEREBY ORDERED, .DJUIGED 41D DECREED, pursuant to.
Section 19060 of the Revenue and Taxation Code, that the action
of Chas. J. 1likColgan, Franchi se Tax Com:issioner, in dcnélepg t he
claims of Trust Estate of Henry 1i, Robi nson, TLeceased, (George E.
Forrand, Trustee, for refunds of personal income tax in the ,
anmounts of §1,444.81 and $264.97, plus interest thereon, for the
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years194land 1943, respecti{rely, be and the same is hereby
reversed.

Done at Sacranento, California, this 5th day of January, .
1949, by the State Board of Equalization.

Wr.. G Bonelli, Chairnman
J. I'l. Quinn, Member

J. L. Seawell, Lenber
Geo. R, Reilly, Xenmber

ATTEST: Dixwell L. Pierce, Secretary
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