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P ORINION

This apfla_eal IS made pursuant to Section 19059 of the

Revenue and Taxation Code (formerly Section 20 of the Personal

| ncome Tax Act) frox the action of "the Franchise Tax Com:issioner

in denying the c¢laims of the Trust 3Istate of Henry M, Robinson,

Deceased, Ceorge E. Farrand, Trustee, for refunds of personal

. ircome tax in the amounts of $1,444.81 and-$264.97, plus interest
‘ thereon, for the years 1941 and 1943, respectively,-

Henry Ii. Robinson died on Zoveuwber 3, 1937, leaving a wll
which WaS sdmitted tO propate in the Superior Court inand for the
County of Los Angeles, The will established a trust zné gave the ,
decedent's widow a |ife interest iz the corpus thereof, the

rem nder passing upon her death to the California Institute of
Technol ogy for use primarily iz the maintenance and operation of

a 200-inch tel escope at the Rockefeller Cbservatory. On liay 2
1941, the trust prppertg was distributed toc the frustee undera
;general decree of distribution setting forth the several trust
"provisions. |t was specifically provided that the net income
should go to lirs. Robinson during her lifetinme "for her support;
use, maintenance and benefit," and that

"D. If the trustee deemthe net income payable
hereunder not sufficient to provide for the _
Broper support, meintenance and comfort of said .
eneficiary, he (the Trustee) ny, as often as he
deems necessary, pay to or apply for the use and -
benefitofsuch beneficiary such additional part,

up to and including the whole thereof, of the
corpus of the trust estate, as the trustee deems
adeauate in hisabsolute discretion...”
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", At the tine of her husband s death }rs. Robinson was .
approxi mtely 75 years of age, She then and prior thereto had
consi derabl e separate property, the income from which during the .
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taxabl e years here in question was between $50,000 and $75, 000
per ammar: Her tastes were simple and modest and after Mr.
Robinson's death she lived well-within this income. Waen she
herself died in 1943, the appraised value of her estate, consist-
I Ng almost entirely of the separate property she owned before tr,
Robi nson's death, was over one and a half million dollars.

On April 7, 1942, the Superior Court aplﬁ)roved the trustee’
first account of his trust administration, at the same time
rinding that, as alleged in the trustee's petition for approval,
it was NOt necessary to invade the trust corpus during 1941 for
M's. Robinson's benefit inasmuch as she had substantial sepsrate
property and incone of her own and was not in financial need or
'supﬁort or niaintenance or.comfers " Similar approval was given
by the Court on bmrch 18, 1943, exd April 27, 1944, to second and
third accounts for the years 1942 and 1943, respectively, each
suchapproval al SO containing a substantially siuilar finding as
t 0 non-necessity for a corpus invasion.

In 1941 and 1943, certain capital gains were realized on
the sale of some assets of the trust. ese the trustee reported
in his trustee's returns for those years, at ths sane time clain-
ing the taxable portion thereof as deductions in computing the
ne%J income Of the trust pursuant to Section 12(d)(|3¢ of the
Personal Incone Tax Act {now Section 18132 of the Revenue and
Taxation Code), which provides for a deduction, in lieu of the
usual deduction for charitable contributions available to
i ndi vidual taxpayers under Section 8(1) of the Personal Income
Tax Act {now Section 17315 of the Revenue and Taxation Code) ,
of such part of the gress income of a trust

"which pursuant to the termof the will or deed
creating the trust, is during the taxable year
paid or permanently set aside for the purposes
and in the manner Specified in Subsection (1)or
Section 8 or is to be used exclusively for.
religious, scientific, literary, or educational
purposes.., "

The capital gains in question, which, being realized on the
sale of sone assefs of the trust, were consequently re?ardable as
IEart of the trust corPus (Estate of Gartenlaub, 193 Cal. 204;
state of Devis, 75 Cal . App. 2d 52875 lertens, Law Oof Federal
Tncome Taxation, Vol . 6, Sec. 36.71, p. 26L), were, sccording toO
the trustee, "psrmanently Set aside™ by him for the use of the
California Institute ofy Technol o% I'n mainteining and operati n?
the tel escope at tha Rockefeller servatory, such use evident
being one for an exclusively educational and scientific purpose
Within the meaning of Section 8(1). The Comxissioner, however,
refused to permt the geductior on the ground that an exercise of
the trustee's power to invade the corpus for the "proper support,
mai nt enance” and, particularly, "comfort" of Mrs. Robinson might.
have resuited in the distribution of the entire trust property
including the capital gains in question, to her, and none to the
California Institute of Technology. The decision in_lierchants

National Bank of Boston v. Commissioner of | ue', 320
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U. S. 256, is cited in. justification of his action.

This case involved provisions of the Federal income and
estate tax laws - the former almost identical with Section 8(1)
of the Personal Income Tax Act‘and the latter rermitting a gross
estate deduction eguivalent to the aggregate value of charitable
gifts ~ in their application to a testamentary trust authorizing
thetrustee to invade the corpus

"at such tine or times as my said Trustee shall in
its sole discretion deem wise and proper for the
confort, support, maintenance, and/or happiness of

said wife, and it is my wish and willthat in
the exercise of its aiscrgtion with reference to
such payments from the principal of the trust fund
tony said wfe. , .nysaid Trustee shall exercise
its discretion with liberality to ny saic wife, and
consider her welfare, comfort and happi ness prior
to clainms of residuary beneficiaries under this
trust. » 320 U.S., at 257-258.

The net income of the trust was to go to the wife for life, and
at her death. al | = but a portion of the principal was to pass to
designated charities. It was held tihat neither deduction Was

al lowable for the reason that it was impossible t0 ascertain the
vciue of the charitable remnder, or to determne whether it had
any value at all, in view of the speculative element of the
widow's happiness and the instruction to the trustes t0 exercise
its discretion with liberality. The Court was of the opi ni on
that the stated objects for i ch the corpus couid be invaded -
and particularly the widow's"happiness" -created a standard so
uncertain and subjective as to permt a distribution tor alnost
any purpose the trustee mght see fit, with tr consequence t hat
there was no guarantee that the charities wou 3 ever recelve
anything on the widow's death.

As illustrative of a defined and objective standard, the
Court in Merchants_WNatioval. Renk. Of Boston v. Commissioner Of
| nt er nal "REVENUE nmentioned itsprior decision In Tthaca Trust Co.
V. United States, 273 U. S. 151, wherein it hac vohaild the -
alTowance of a charitable deduction underthe Fedsral estate tax
law in the case of & testamentary trust by which the decedent gave
his wife a life income in the corpus with gifts over to charities,
t he trustee being enpowered t0 invade the principal for the wife 's
benefit as "rnay be necessary to suitably maintzin her in as much
comfort as she now en joys." The Court nheld that, the gifts to the
charities were not uncartaic, since

"The principal that. could be used was only so rmuch
as might be necessary to continue the comfort then
enjoyed. The standard was fixed in fact and capable
of being stated in definite term of money. |t was
hot left to the widow% discretion. The income of
the estate at the death of the testator andceven
after debts and specific legacies had been paid was
nore than sufficient to maintain the widow as
required. There was no uncertainty appreciably
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nereater than the general uncertainty that attends
human affairs." 279 U.S. at 154.

The case at hand seens on its facts to fall sonmewhere in
bet ween the _lerchants Hational Bank of Baston and the |thaca
Trust co. deeisions, TOf e trust rastrument involved 'does not
include language of any such subjective nature as "happiness”,
which we find in the first case, nor does it spell out a standard
as clearly speciric and Obtj ective as that in the second. It IS
our ovinion, however, that we do have here a sufficiently fixed,
certai’n and objective standard whjch, considered together wth
the facts regarding 1rs. Robinson's financial situation, as of
the tine of ﬂer husband' s death and during the years 1941 and
1943, gave t he charitabtle remainder to the California Institute
of Technol ogy an ascertainable value, and rendered remote and
unllkeldy the possibility that the trust corpus would ever be
I nvaded for Wrs. Robinson's benefit.

"In reaching this conclusion, we ¢o not believe, for one
thing, that the trusteet's power to invade the corpus for Irs.

Robinson 's"proper support , maintenanceandcomfort. ,. as often as
he deens necessary.. ,inhisabsolute discretion.,."was soun-

trammelled asto have permtted the trustee to distribute any
portion of the ﬁri nci pal %o her for any purpose he m ght have |
seen fit. On the contrary, it seens to us that the decedent did
not intend to give the trustee unlimted discretion in the matter
(Estate of larre, 18 Cal. 2d 184), but rather intended to confine
the™ trustee's power to the nmaking of such distributions from
corpus. as were necessary to enzule her reasonably to support and
mai ntain hersel f according to her needs, as detcrmined Dy her
nmode of living and station in life, Canfisld V. Security-

First Kational Bank, 13 Cal. 23 1.

Speaking with reference to the rederal | aw on deductions
with respect to charitable bequests, the courts have frequently
held that |anguage in testamentary trusts simlar to orsub-
stantially the same as that in the cortp_us | nvasi on provision Of
the trust "here involved, sets forth « fixed standard of the type
under consideration.

In_First uational Bank of Birm ngham v. Snead, 24 Fed. 2d
186, in Which @ 'trust-“invasion was permitted 1T "at any tine in
t he opinion of said trustees the net income from said trust
estate shall not be sufficient for the proper support and confort
of ny said wife" (page137), the Court stated:

",..The authority of the trustees to make payments
to the wdow out of the corpus of the trust estate
was dependent UPO” their forming the opinion that
the net income fromthe trust estate is not
sufficient for the proper confort and support of
the widow , The trustees are obligated to act in
good faith in formng an opinion es to a matter
with reference to which they act in their trust
capacity, They are not empowercd arbitrarily to

I nvade the corpus of the trust estate in the
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"absence of the existence of a state of facts
furnishing any support for a reasonable opinion

or conclusion that the nct i ncone from such

estate is "insufficient for the proper support

and confort of the wi dow, and the exercise of

the discretion vested in them IS subject-to

judicial revision and control." 24 Fed. 2d at 188.

The Court also said that considering that the wi dow had a
| arge separate estate of her own (around 300,000), that she was
ofan advanced age (68), that she was a woman Of simple and frugal
tastes, and that her expenditures di d not exceed her income, the
possibility that the trustees would invade the trust corpus was
so remote "that a finding that, by rezsen of the sxistence of
that power, the vested Intorests.of the charitable institutions
had no substantial value when the will took effect, would be
arbitrary ané unwarranted." 24Fecd, 2d at 188.

| n Hartford-Connecticut Trust Co. v. Eaton, 36 Fed. 2d 710,
the Court had before 1t | testc.entary trust providing for the
paynent of trust income to the decedent's widow for life and the
remai nder overto certain charities, with authority ir the trustee
to distribute to the wife in addition such pert of the trust
principal mas it nmay deem necessary or advisable for her
comfortable mai nt enance and support.!' After noting the decision,
in lthaca Trust Co. v. United States, supra, the Court said that
al though the provision for Tnvasion in that case was more
restricted than the one with which it Ws concerned, nevertheless
"the trustee was limited to the support of the wi dow according to
her 'station in life'; that is, according to her wont." 36 Fed.
2d at 711. The case arose under the Federal income tax lawin._ |,
connection with gain realized by the trustee on the sale of some
securities, the issue being identical with that in the case at
hand. Also, in mentioning and considering thc _lthaca Trust Co,. -
case, the Courtsaid that it was of no significcnce that the
Irtter dealt with the Federal estate tax. :

See al so Union Planters Hational Bank v. Henslee, 166 Fed.
2d 993; Berry v. Xuhl, 77 Fad, Supp. 581; Lucas v. liercantile
Trust co., Fed. 2d 39.

In view of these authorities, it is our opinion that the
deduction clainmed by the trustee in the case at hend should have
been al |l owed,

- w— emvm ey e

_Pursuant to tha views expressed in the opinion of the Board
on file in this proceeding, ené good cause appearing therefor,

I T IS HEREBY ORDERED, .DJUIGED 41D DECREED, pursuant to.
Section 19060 of the Revenue and Taxation Code, that the action
of Chas. J. 1likColgan, Franchi se Tax Com:issioner, in dcnélepg t he
claims of Trust Estate of Henry 1i, Robi nson, TLeceased, (George E.
Forrand, Trustee, for refunds of personal income tax in the ,
anmounts of §1,444.81 and $264.97, plus interest thereon, for the
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years194land 1943, respecti{rely, be and the same is hereby
reversed.

Done at Sacranento, California, this 5th day of January, .
1949, by the State Board of Equalization.

Wr.. G Bonelli, Chairnman
J. I'l. Quinn, Member

J. L. Seawell, Lenber
Geo. R, Reilly, Xenmber

ATTEST: Dixwell L. Pierce, Secretary

174



