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The Corz~!issioner
Appellant to vote

u3.k claims that the pov:ers vested in
any stock owned by the trusts :nd to accept

offices in the issuing corporations, coupled with his presidency
of Columbia Pictures Corporation and his ownership of stocktherein,
which he can vote through the voting trust along with the stock
covered by the voting certificates constituting the trust corpus
of the 3HL Company,
contemplated by

manifest a'retention of the type of control
the Clifford case. In this also we do not concur.

For one thing, even if we grant that Appellant could exercise
voting control through the voting trust, as to vjhich we are dubious
in view of the fact that there are two other voting trustees with
equal voice, such control, while a relevant circumstance and
soz;ething  definitely to be tcken into consideration, is by no means
decisive but is merely to be v;eighed in conjunction with all other
factors bearing on the issue,
507; Cushman v. Commissioner

Xohnstamm v. Pedrick_, 153 Fed. 2d
,I!!orss

153 'F-d 510; United States V.
159 'Fed. 2?jirG!isieen v. Commissioner, 143 Fed.!! 805;

EI1ller v. Commissioner, m%Z. 2dY9; $iison v, ComM_ssioner,
148 Fed. 2d 81
160 Fed. 2d 691;

rt. den. 326 U.S. 721; Chertoff Tf.-rcom.missioner,
Moreover,

2 d  211.Shaper0 v. Corxissioner  165 Fed.
as stated i1:~"~ushman  v. Commis&.oner , supra, at page 514,

"the power to vote the ~~hali: x-ust mcy not be exercised by
the trustee for his own pur~osi:s.~~

In the P~iller, i<;"lisog 2nd Funsten cases, supra, the Clifford
Rule was sppEa?%n each to submxe trustor to tax on the trust
income on the basis of a combination  of circumstances which
included voting or business control, trustee powers of a broad
and- unconventional character, and a
position of the incoir;e,

i~ower so to control the dis-
either by an ex,?ress provision for its

withholding or accur:&ction or specific zuthoritg to shift it to
another th:ar?, the primry beneficiary,
enjoy it during his lifetime.

that the latter might never
combination vii.11 be found in

A similar, or nearly similar,
or business control,

almost all the cases in which voting
been of

along with other factors, hcs apparently
some importance in leadine to the conclusion that the

trust income involved was taxable to the trustor under the
Clifford doctrine.

Here, there is nothing in either of the trust instruments
involved, aside from possible voting control, which czn (even
conceivably present a situation
the Miller,

anrr;lagous to that considered in
Edison and Funsten cases.

trustee powers
As we have stated, the

of G conventional nature. Furthermore, the
mere power in Appellant to withhold trust income until a bene-
ficiary marries or reaches the i';ge
probability

OF twenty-five \Nill not in all
result in keeping the income fr.o,m the beneficiary.



The power iS so limited that the beneficiary may reasonably expect
to receive and enjoy. the inco1z within. her lifetime, It may be
noted additionally that there is no evidence indicating that,
Appellant ever used his voting control or trustee powers for his
own personal ends,

The ,Commissioner  also argues that the corpus of each trust
might’ revest in, Ap;pelJ.ant8 with the consent of the beneficiary,
who, according $0 the Commissioner, is wit,hout  a substantial
adverse interest, and t.hat, therefore, the income is tnxuble to
ApFeilant  under Section 12(g) of the Personal Income Tax Act (now
Section 18172. of the iievedue and Taxation Code), which  provides
that if title tb the trust corpus may revest in the gra!~t or v:i,.th-
out the consent, of an.8 Ferson having a substantial adverse interes-
in any yaY;t of the corpus or trust iccorilej and the revesting is
not contingent ugon the death of the beneficiary, the income is
taxs.ble to  ihe trustor, $e believe , however, that,  the Com~issione-
premise t.hat the beneficiary has not a substantial adverse interes
is very obviously erroneous in view of the fact that a revocation
would clearly deprive her of valuable property rights in the trust
income and corpus. Commissioner  v. Katz, 139 Fed. 2d 10’7, 110;

0 R IlIi3gt -v-‘”

Pursuant to the views of the Board on file in this proceeding,
and good cause ap>>esri.ng therefor,

IT -J-s :;aiJJ’By O’r;:Eyl<E‘ii,  di~~QG~jj &T> DECLTlxEfi,  pursuant ‘60
Section liss$5 of the Revenue and Texation  Code, that. the action of
Ches. J. KcColgan, Pranckis53 TL .:; Cor3r.L  ssioner , on the protests of
Xarry Cohn’to  proposed  _,~~ee~fpe~~~s  0 f additional personal income
tax in the amounts of $3,81’/.L+l  and ~,~686.9’2 for the years 1 9 3 7
and 1938, respectively, be and the same is hereby reversed.

Done at Sacrz.mento,
1948, by the State Eoard

California , this 15t.h day of December,
of ~qualizet  ion.

V;k,?. G. Bonelli, Chairman
J.  i. Seawell, Kember
J. K. Quinn, Kember
Gee. R. Reilly, niember
Thomas 3. Kuc.hel, Member

ATTEST : Dixwell  L. Pierce, Secretary
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