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The Commissioner also clains that the powers vested in
A? ellant to vote =zny stock owned by the trusts and to accept
offices in the issuing corporations, coupled with his presidency
of Colunbia Pictures Corporation and his ownership. of stocktherein,
whi ch he can vote through the voting trust along with the stock
covered by the voting certificates constituting the trust corpus
of the guL Conpany, manifest a retention Of the type of control
contenpl ated by the Clifford case. In this also we do not concur.
For one thing, even if we grant that Appellant could exercise
voting control through the voting trust, as to which we are dubi ous
in view of the fact that there are two other voting trustees with
equal voice, such control, while a relevant circunstance and
something definitely to be taken into consideration, is by no neans
decisive but is merely to be weighed in conjunction with =11 other
factors bearing on the issue, iohnstmmm V. Pedrick, 153 Fed. 2d
507; Cushman v. Commissioner., 153 Tzd, 2d 510; United States wv.
Morss 159 'Fed. 2¢ 14%2; Funsten V. Conmi ssioner, 143 Fed. 2d 805;
Miller V. Conm ssioner, I47 Fed. 2d 189; Zdison v. Commissioner,

148 Fed. 2d &1 rt, den. 326U.S.721; Chertoff V. Commissioner
160 Fed. 2d 691; Shapero V. C__Qg;ntissf,rznat&,lﬁﬁ,,l:ed. g11.

Moreover, as stated In Cushman V. _Commissioner, supra, at page cF]b4,
"the power t0 vote the stock hsld 1in trust mcy not be’exercised by
the trustee for his own purposcs,™

In the Miller, £iison and Funsten cases, supra, the Cifford
Rul e was applied in €aci TO subject the trustor to tax on the trust
income on the basis of a combination Of Circunstances which
i ncluded voting or business control, trustee powers of a broad
and- unconventional character, and a wower SO to control the dis-
position of the income, either by an cxnress provision for its
wi t hhol di ng or accumulztion Or specific zuthority to shift it to
another taan the prinsey beneficiary, that the [atter night never
enjoy it during his lifetime. 4 simlar, or nearly simlar,
conbination will be found in al npbst all the cases in which voting
or business control, along with other factors, has apparent]|y
been of some inportance I'n leading to the conclusion thzt thé
trust income involved Was taxable to the trustor under the
difford Doctrige.

, Here, there is nothing in either of the trust instruments
invol ved, aside from possible voting control, which can even
concei vably present g situation snalagous to thzt considered in
the MIler, Edison and Funsten cases. As we have stated, the
trustee powers are of o conventional nature. Furtherpore, the
nmere power in Appellant to withhold trust incone until « bene-
ficiary marries or reaches the zge or twenty-five wiili not in all
probability result in keeping the incone from the beneficiary.
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The power is so limited that the beneficiary may reasonably expect
to receive and enjoy. the incous within her lifetime, It may be
noted additionally that there is no evidence indicating that
Appellant ever used his voting control or trustee powers for his
own personal ends,

The Commissioner also argues that the corpus of each trust
might revest in, Aprellant with the consent of the beneficiary,
who, according to the Commissioner, is without a substantial
adverse interest, and that, therefore, the income is taxable to
\prellant under Section 12(g) of the Personal Income Tax Act {now
Section 18171 of the Revenue and Taxation Code), wiich provides
that if title tb the trust corpus may revest in the grant or with-
out the consent, of any verson having a substantial adverse interes
in any part of the corpus or trust income; and the revesting is
not contingent ugon the death of the beneficiary, the income is
taxzble to the trustor. We believe , however, that the Cormissione
premise that the beneficiary has not a substantial adverse interes
Is very obviously erroneous in view of the fact that a revocation
would clearly deprive her of valuable property rights in the trust
income and corpus. Commigsioner v. Katz, 129 Fed. 2d 107,110,
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Pursuant to the views of the Board on file in this proceeding,
and good cause appearing therefor,

IT IS HAREBY ORLERED, abJUDGED ~4D DECREED, pursuant to
Section 18595 of the Revenue and Taxation Code, that. the action of
Chas. J. McColgan, Franchiszs T.zCormrissioner, on the protests of
Harry Cohn to proposedassessments of additional personal income
tax In the amounts of $3,817.,1 and ;686.92 for the years 1937
and 1938, respectively, be and the same is hereby reversed.

Done at Sacramento, California , thisl5th day of December,
1948, by the State Board of igualiizat ion.

tm. G. Bonelli, Chairman
J. L. Seawell, lember

J. H. Quinn, Member
Geo. R. Reilly, niember
Thomas H.Kuchel, lember

ATTEST : Dixwell L. Pierce, Secretary
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