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of such breadth over the disposition of the trust incomﬁ_that a
beneficiary may never receive any benefit therefrom This may
occur. for exammle, Where the incone may be shifted from one
beneficiary to another (Conmmi ssioner v. Buck, 120 Fed. 2d 775;
Stockstrom V. Comuissioner, 101 Fed. 2d 353; Ferdinand 4. Bower

10 T. €. 37)., 0r be held by the trustor-trustee either for his owr
lifetime or that of the beneficiary. MIler v._Commissioner, 147
Fed. 24 189; Stockstrom v. Comm ssioner, Fed. 2d 491, cert.
den. 326 U. S.”719; Zdison v. Commssioner, 148 Fed. 2d 810, cert.
den. 326 U.S. 721. “ihere, however, none of these factors is found
and the beneficiary fromwhomthe income can be wthheld wll
neverthel ess receive it on a date which m ght re_asonabIY be
expected to occur within his lifetime, the case is exactly the
contrary, and the mere discretion to distribute or accumulate and
wi thhol'd will not aione afford a basis for taxing the trust income
to the trustor. Jones v. Norris, 122 Fed. 2d 6; Ball v.
Comi.issioner, 150 Fed. 2d 730%; United States v. Morss, 159 Fed.

20 1.42,

~Webelieve that the case at hand falls within this |ast
mentioned rule. Appellant's retained discretion is not one
which he can enploy to the economi ¢ advantage of either hinself
or anyone other than the named beneficiaries (except to the
limted extent that the trust income may be used for a m nor
beneficiary, thus bringing into play the Stuart-Borroughs rule).
Appellant cannot shift the enjoyment of the Tncome To any other
erson nor can he withhold the income froma beneficiary for a
I xed period measured either by his own life or the benefici ar)(]'s,
Each trust is to termnate as to the beneficiary thereof when he
or she reaches his or her 30th birthday, an age which each
beneficiary may reasonably be expected to attain, the youngest
being 10¢ and the el dest” 20 years of age when the trusts were
executed. At that tirne the trust principal, along with any
undistributed income, will be distributed to himor her.

_ The Cormmi ssioner also indicates thet the Cifford Doctrine
is applicable because the trusteed stock has been issued by a
corporation in apparent control of Appellant, There is no

evi dence, however, as to the extent and nature of such control.
Furthernore, although voting control, like a retained discretion
to distribute or withhold incone, is a clearly relevant
circunstance in the determnntion of whether a given factusl
situation is wthin the purview of the difford-case, it alone
does not conpel a conclusion that trust Tncone is taxable tothe
trustor personally. Cushmen V. Commissioner, 153 Fed. 24 510
United States v. lorsss upra.

|t appsars to us that the other powers vested in Appellant,
as trustee, bythe trust instruments are the kind customarily
given ¢ trustec tO enable himto function for the best interests
of his trust; and, in the absence of evidence of a course of
action to the contrary, it can only be assumed thnt he will use
them solely on bvehelr of the trust, Hall V. Commissioner, 150
Fcd. 2d 304. Consequently, their mere specification in the
instruments W || not, aside from anything el se, support a finding
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of retained control for the trustor's personal benefit. Jones

sooNorris, 122 Fed. 2d 6 jugtpong v. Conm ssioner, 143 Fed. 2d
ORDEZR

Pursuent to the views of

the Board on file in this
procceding, and good cause s

vpearing therefor,
IT IS HAREBY, ORDHERED, ADJUDGED AND DECRIED, pursuant to
Section 18595 of the Revenue and Tzxation Code,. that the zction
of Chas. J, YeColgan, Franchise Tax Commi ssioner, on the protests
of Erle P. Hzlliburton to proposed assessments of additional
ersonal income tax in tile amounts of $2,285.,56, ;2,736.93, and
%3,188,11 for the yeors 1939, 1.940 ené 1941, respectively, be and
the same 1S hereby modified; the Conm ssioner is hereby directed

to exclude fromthe gross income of said ¥rle P. Holliburton
the income of certain trusts in the amounts of $22,950, 526

887.50
and $27,101.50 for the years 1939, 1940 nnd 1941, respec IVefy;
except to the extent of ‘the income of each trust during, the
period of the mnority of the beneficiary thereof, or; in the
case of the trust for the benefit of Vida Jessie Halliburton,
for the Ferl od prior to her marriage; in all other respects the
action of the Commissionsr i s hereby sustained,

Done at Sacrarento, Californiu, this 16th day of Decermber,
1948, by the State Board of Hgualization.

vm. G Bonelli, Chairman
J. l-1. Quinn, Member

J. L, Seawell, Member
Geo. R Reilly, Membor
Thorias H, Kuchel , Menber

ATTEST: Dixwell L. Fierce, Secretary
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