
trustor,  as trustee,

n o t  o n l y  w a s  v e s t e d  w i t h  t h e  r i g h t

t o  v o t e  t h e  t r u s t e e d  s h a r e s ,  b u t  w a s  a l s o  g i v e n  e v e n  w i d e r  p o w e r s

o f  m a n a g e m e n t  a n d  c a n t r o l

t h a n  w a s  t h e  t r u s t e e  i n  t h e  K i l l e r  c a s e .

T h e  p o w e r s  i n c l u d e d  t h e  r i g h t  t o  i n v e s t  t r u s t  p r o p e r t y % !  t h e

t r u s t o r % e r e  t h e  a b s o l u t e - o w n e r s '  o f  t r u s t  p r o l ) e r t y  i n  " h i s  p r i v a t e

i n d i v i d u a l  c a p a c i t y , "  t h e  r i g h t  t o  h o l d ,

m a n a g e  a n d  d i s p o s e  o f  t h e

t r u s t  p r o p e r t y

" a c c o r d i n g  t o  ' h i s  s o l e  j u c g m k n t  a n d  d i s c r e t i o n , "

t h e  r i g h t  t o  r e t a i n  t r u s t  p r o p e r t y

s V w i t h o u t  a c c o u n t a b i l i t y  f o r

1 0 s s , ~ ~  t h e  r i g h t  t o  d e t e r n . : i n e ' ~ w h e t h e r  t r u s t  p r o p e r t y  s h a l l  b e

c a p i t a l  o r  i n c o m e  a n d  t o  a p p o r t i o n

l o s s e s  b e t w e e n  c a p i t a l  a n d

i n c o m e

O ' i . n  s u c h  m a n n e r  a n d  d i v i s i o n  a s  t o  h i m  m a y  s e e m  j u s t  a n d

e q u i t a b l e . "

I n  h o l d i n g  t h a t  t h e  t r u s t  i n c o m e  f o r  t h e  y e a r s  1 9 3 8

t o  1 9 4 1 ,  i n c l u s i v e ,  w a s  t a x a b l e  t o  t h e  t r u s t o r ,  t h e  C o u r t  s t a t e d

t h a t  t h e  p o w e r s  m e n t i o n e d , a l o n g  v . i t h  o t h e r s  g i v i n g  h i m  c o n t r o l

o v e r  t h e  d i s p o s i t i o n  o f  t h e  i n c o m e ;

i n d i c a t e d  t h a t  t h e  t r u s t o r

" i n t e n d e d  t o  a v o i d  s u b j e c t i n g  h i m s e l f  t o  t h e  r e s t r a i n t s  o f  a  c o n -

v e n t i o n a l  f i d u c i a r y  -

h o l d i q ; ,  o f  p r o p e r t y  i n  h i s  h a n d l i n g  o f  t h e

t r u s t  e s t a t e s ,  a n d  h a s d e s i g n e d  t o  l e a v e  h i m s e l f  i n  t h e  p o s i t i o n

t o  a p p l y  h i s  p e r s o n a l

s k i l l  a n d  e a r n i n g  c a p a c i t y  a s  a n  i n c o m e  a n d

a c c u m u l a t i o n  f a c t o r ,

i n  c o n j u n c t i o n  w i t h  t h e  p r o p e r t y ,  t h e  s a m e

a s  b e f o r e  t h e  t r u s t s  w e r e  c r e a t e d  . . .9p

'The Killer and Edison decisions thus do seem to support-A,the Stntezent
- -in the Kohnstamm case that where a trustor retains

voting control of tru?!tee'd stock issued by a company of which he
is a high-ranking official, that is a Mevant factor to be con-

1 sidered, together with any others that may be present, in Seter-
mining whether the trustor has retained economic dominion and

0
control for his own personal behefit. The!r also .support a conclu-
sion that.mere voting control alone will not justify t&e taxing of
trust incorile to the trustor individually. To buttress any such
action, tha taxing authorities must be able to point additionally
to other manif'estatiozs of intent on the sart of the trustor to
maintain economic command.

Other cases similar either on their fa
or in effect to the Xiller_~ and Edison cases
element of voting co??%?'olinclude Funsten v

FinnFed. 2d 805: WC&chin v, Commissi~---M-,-jv. Commission= lBO.?ed., 2d 691; S.haPeri'd
FedF--- ---_'2d m; Fran& G. IIoovzr, 42 B-86
1 T.C. 814;.and ,I. jJy -j_‘G ~F>~Z{~~-CI,_d,,‘;,:,., 7 T-.C. 54. Ea
of trust income 50 ?XZ ! truator involved.

cts and holdings
with reg;,-trd to the

We have also examined numerous other cases aherein the
.o matter of voting control was clearly considered relevant, but

neverthaless uncontroiling and alone insufficient to warrant the
taxation of trust income to t&z -:rustor.Thece include Cushman
v. ComMssioner, 153 Fed. 2d 510; United States v. Norxm" ‘.

121



9
I Appeal  of LE. F. E;erF:---

Fed. 26 142; Alice 0. and Le_ster.A. Smith 4 T.C. 573; Ward,
Wheelock,  7 Tm8FDavid L,.'Loew, 7 T.C. 363; and Lewis E.
Welch, 8 T.C. 1139. Another is Donald S. Black, 5 T.C. 759, in
which the United States Tax Court rcfuscd -hold the trustor
taxable where, aside from the maintenance of voting control by
the trustor and his family, there was nothing else in the evidence
to indicate the retention of an economic string. The Court speci-
fically distinguished the case from Niller v. Commissioner and
Funsten v. Commissioner, supra, on the gkound that there was no
language in the trust instrument considered by it specifically
giving the trustee Vrfuil and plenary powers of investment such as
he would possess if he were the absolute owner of the *trust prop-
erty in his private individual capacity.'" That is equally true
of the terminology, in the trust instruments in the case at hand.
Indeed, they are bompletely silent as to authority in Appellant
to act as "absolute ownerfq for any purpose whatsoever.

It'will be noted that the Court in the Kohnstamm case,
supra, at pages 509-510, mentions Lewis A. Cushman, Jr., 4 T.C.
512, as the "nearest approach to any decision in which voting
control appears to have played an important part . . , where the
Tax Court held that absolute power of management and investment,
coupled with the power to vote the shares of a company in which
the settler was chairman of the board, subjected him to tax."
After observing that the settior had control of about 40% of the
voting strength, the court went on to comment: "It is of course
true that the ownership of enough shares to control a company adds
to their value, and is often an important incident of owner-
ship . . . )f All this we construe as equivalent to saying that
the factor of voting control is not conclusiveor decisive of the
issue IGS to whether a case comes within the ambit of the Clifford
Doctrine, but is nevertheless something which should be weighed
in conjunction with other relevant and material evidence. It will
be further noted that, without in any way mitigating the effect
and weight to be given the element of voting control, the Circuit
Court of Appeals in 153 Fed. 2d 511 reversed the Tax Court in the
Cushman case in holding that it did not consider the evidence in
its entirety as indicative of the retention of the l'fagots of
ownership."

The Commissioner mentions John Stuart, 2 T.C. 1103,
which was before the Tax Court mr remand by the United States
Supreme Court in Helvering v. Stuart, 317 U. S. 154, the case in-
volving some trusts the corpus of each of which consisted of stock
in a company of which the trustor was president, the trustor and
his immediate family, however, owning only 5.4% of the shares
outstanding. After referring to a statement in the Supreme
Court's opinion as to the control of the stock.determining the
manner of the creation of the trusts, and assuming therefrom that
the Supreme Court had in mind the possibility that the stock in
the trusts might be essential to the maintenance of voting control
in the company, the Tax Court stated (pages 1111-1112: "If this
were the situation, it would be apparent that petitioners would

cii realize an economic gain from such a control of the trust corpus."
The Commissioner apparently seizes upon this language to support
his thought that the retention of voting control through trusteed
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stock renders the trust income taxable to the trustor. In so
doing, however, he apparently has read something into the language
for at the very most it seems to us that it says no more on the
subject of voting control t8haa that evidence of the same is
relevant and requires consideration. Furthermore, in view of the
fact that there was no voting control in the trustor in the Stuart
case, it appears that anything which the Court therein stated on
the matter was merely dictum.

In light of the foregoing, we are of the opinion that the
Commissioner erroneously concluded that the single circumstances of
retained voting control in Appellant called for an application of
the rule of the Clifford case.

Aside from the trust instruments, we have other evidence
in the record pointing directly to the conclusion that the Appellant
did not retain any economic dominion and control over the trust
corpus for his own personal ends. V{e refer to the evidence that
both before and after the creation of the trusts actual control

0
of the California Nil1 Suppl y Corporation was exercised by Flint-
kote Company and El Rey Products Company through their four repre-
sentatives on the Board of Directors, and to the evidence that
Appellant's technical voting control was ,never of any advantage
to him as anindividual. This is all quite significant in view
of the statement in the Clifford case (309 U.S. at 334) that the
circumstances of operation under a_ trust are to be considered
along with the terms of the trust and the circumstances relative
to its creation. See also Alice 0 den and Lester &. Smith, IC T.C.
573; Donald S, Black, 5 T.C7‘159-,7 7.-f-->

O R D E R- - - - -
Pursuant to the views of the Board on.file in this pro-

ceeding, and good cause appearing therefor,

0 IT IS HEREBY ORDERED, ADJUDGED 1dTD DECRZED, pursuant to
Section 18595 of the Revenue and Taxation Code, that the action of
Chas. J. McColgan, Franchise Tax Commissioner, on the protest of
IGe F. Berg to a proposed assessment of additional personal income
tax in the amount of $128,00 for the year 1939, be and the same
is hereby reversed.

Done at Sacramento, California, this 16th day of
Decenzber, 1948, by the State Board of Equalization,

V&l? G. Bonclli, Chairman
J. H. Quinn, Member
J. L. Seawell, Member
Geo. R. Reilly, Member
Thomas 51. Kuchel, Member

a ATTEST: Dixwell 3;. Pierce, Secretary
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