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' The_tiller and Edison decisions thus do seemto support
the staterient in the Xohnstamm case that where a trustor retains
vot i nﬁ]_ control of trusteed stock issued by a conpany of which he
is a high-ranking official, that is a rdevant factor to be con-
sidered, together with any others that may be present, in deter-
m ni ng whether the trustor has retained econom ¢ dom nion and
control for his own personal benefit. Thev al SO gupport a concl u-
sion thst mere voting control alone will not justify tie taxing of
trust incouwe to the truster individually. To buttress a_n?/_ such
action, ths taxing authorities nust be able to point additionally
to other manifestations of intent on the part of the trustor to
mai ntai n econoni ¢ command.

~ Oher cases simlar either on their facts and hol di ngs

or in effect to the iller and Edi son cases with regarda to the
el ement of voting control include Funsten V

Fed. 2d 805: IfcCutehin v, Commissicne¥, 159

V. Commissiomer, 160 red. 2d 69T, Shavero v

Fed. 2@ 811; Frank G Foover, 42 B.T.L, 786

1 T.C 8li; end I, Friedsnn, 7 T.C. 54. Ea

of trust incone to the tristor involved.

W have al so exam ned nunerous other cases wherein the
matter of voting control was clearly considered relevant, but
nevertheless uncontroiling and aloné insufficient to warrant the
taxation of trust income to the wruster.Thege include Cushman
v. Commissioner, 153 Fed. 2d 510; United States v. Morss, 159
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Fed. 2¢ 142; Alice 0. and Lester &, Smth 4 T.C.573; \\ard

r
Wheelock,7 T.C. 98; David L. Loew,7 T.C. 363; and Lew s u.
ch, T.C. 1139. Another is Donald S. Black, 5 T.C 759, 1
which the United States Tax Couri refused to hold the trustor
t axabl e where, aside fromthe maintenance of voting control by
the trustor and his famly, there was nothing else_in the evidence
to indicate the retention of an econonmic string. The Court speci-
fically distinguished the case from liller v. mm Ssi oner and
Funsten v. Conm Ssioner, supra, on the ground that there was no
[anguage in the trust instrument considered by it specifically
ﬂl ving the trustee "fuil and plenary powers of investment such as
e woul d possess if he were the absolute owner of the 'trust prop-
erty in his private individual capacity.'" That is equally true
of the termnology, In the trust instrunents in the case at hand.
| ndeed, they are completely Silent as to authority in Appellant
to act as "absol ute owner” for any purpose whatsoever.

n

It will be noted that the Court in the Kohnstanm case,
sugra, at pages 509-510, mentions Lews A Cushman, Jr., & T.C
512, as the "nearest approach to any decision in which voting
control appears to have played an inportant part .., where the
Tax Court held that absolute "power of managenent and investment,
coupled with the power to vote the shares of a conpany in which
the settlor was chairman of the board, subjected himto tax."
After observing that the settior had control of about 40% of the
votln% strength, the court went on to conment: "It is of course
true that the ownership of enough shares to control a conpany adds
to their value, and is often an inportant incident of owner-
ship ... Al this we construe as equivalent to saying that
the factor of voting control is not conclusiveor decisive of the
| Ssue #s to whether a case comes within the ambit of the Cifford
Doctrine, but is nevertheless something which should be weighed
In conjunction with other relevant and material evidence. t wll
be further noted that, wthout in any way mtigating the effect
and weight to be given the elenment of voting control, the Grcuit
Court of Appeal s I'n 153 Fed. 2d 511 reversed the Tax Court in the
Cushman case in holding that it did not consider the evidence in
ITs entirety as indicative of the retention of the "fagots of
owner ship."

~ The Comm ssioner nentions John Stuart, 2 T.C 1103,
whi ch was before the Tax Court after remand by the United States
Supreme Court in Helvering v. Stuart, 317 U. S 154, the case in-
volving some trustS the corpus of each of which consisted of stock
in a conpany of which the trustor Was president, the trustor and
his inmediate famly, however, owning only 5.4% of the shares
outstanding. After referring to a statement in the Suprene
Court's opinion as to the control of the stock.determning the
manner of the creation of the trusts, and assumng therefrom that
the Supreme Court had in mnd the ﬁOSSl bility that the stock in
the trusts mght be essential to the maintenance of voting control
in the conpany, the Tax Court stated (pages 1111-1112: "If this
were the situation, it would be a%parent that petitioners would
realize an economc gain fromsuch a control of the trust corpus.,"
The Commi ssioner apparently seizes upon this |anguage to support
his thought that the retention of voting control through trusteed

122




Appeal of M. F. Berg

stock renders t he trust incone taxable to the trustor. 1In so
doing, however, he apparently has read something into the Ian%uage
for at the very most it seems to us that it says no more on the
subject of voting control than that evidence of the same is
relevant and requires consideration. Furthermore, in view of the
fact that there was no voting control in the trustor in the Stuart
case, It appears that anything whi ch the Court therein stated on
the matter was merely dictum.

_I'n light of the foregoing, weareof the opinion that the
Conmi ssi oner _erroneously concluded that the single circunstances of
retained voting control in Appellant called for an application of
the rule of the Aifford case.

. Aside fromthe trust instrunents, we have other evidence

in the record pointing directly to the conclusion that the Appellant
did not retain any econom c domnion and control over the trust
corpus for his own personal ends. we refer to the evidence that

both before and after the creation of the trusts actual control

of the California 111l supply Corporation was exercised by Flint-
kote Conpany and El Re PI;O lucts Conpany through their four repre-
sentatives on the Board of Directors, and to the evidence that
Appel lant's technical voting control was never of any advantage

to himas anindividual. This is all quite significant in view

of the statement in the Cifford case (309uUsS.at 334) that the
circumstances of operation under a_ trust are to be considered

al o_n? with the terns of the trust and the circunstances relative

to its creation. See also Alice Ogdea and Lester 4. Smth, 4 T.C
573; Donald S. Black, 5 T.C. 759767.

ORDER

. Pursuant to the views of the Board on'file in this pro-
ceeding, and good cause appearing therefor,

I T I'S HEREBY ORDERED, 4DJUDGED AND DECRZED, pursuant to
Section 18595 of the Revenue and Taxation Code, that the action of
Chas. J. McColgan, Franchise Tax Conmissioner, on the protest of
M. F. Berg to a proposed assessnment of additional personal incone
tax in the amount of $128,00 for the year 1939, be and the sane
I's hereby reversed.

Done at Sacramento, California, this 16th day of
Decenzber, 1948, by the State Board of Equalization,

im, G Bonclli, Chairman
J. H. Quinn, Menber

J. L. Seawell,lMember
Geo. R Reilly, Menmber
Thomas H. Kuchel, MNember

ATTEST: Dixwell L. Pierce, Secretary
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