Mortgage Guarantee pur-
assign ) in the mortgage poerticipation
certificates, in effect all it was coing was borrow ng noney on
the strength of the certificates which were'secured by the
obligntions held in trust. This is borne out by thé fact thet
the certificate holders had no right 1O obtain the secured notes,
t hat theyd\/\%re %nl a flllxed rate Or]: I nt er est ’I and Itgtb they were
uar ant ee t he el lant that the princi u e repaid
?o then by aycertaiArﬁ)pdate. In rea|itye (he hol ders of the
certificates were looking to f;zort§;-g@ Guar ant ee Co_rrpan?/I as the
arty primarily liable on the certificates: This is the view
t he Califcrnia Supreme Court has teken in regards to the issuance
of mortgnge participation cortificates, and It has held that
the transfer to the trustee of the ecur?d notes in such g
situntion is no nore than o rpledge thereot to guarantee the
payuent Of the mortgage purticipotion certificotes. Western
Mortgege and Guarantee Compony v. Gray, 215 Czl. 191, 201.
See also lortguge. Guarsntee Compony. ve Rogan, 41 F. Supp.
932, 435;. ond 'i_@éi—tmx 5 T GuaTantee conpany v. Welch, 36’“%‘)@(’1. 24
184, in which thc federal courts appear t0 take a similar view
of such trznsactions.

]

Since under this view of the. transaction real ownership
of the secured notes and the foreclosed and purchased proverty
was at @ll tinmes in Mortgege Guarantce Conpany and never passcd
to the trustee or the certificate holders (Sparks v. Caldwell,
157 cal. 401), there was no sale or exchange of the proporty
upon the dissolution of the trust, which, in reslity, was no nore
thor the terminsting of o security device thet was no | onger
needed. Therc was, as a result, MO changs in the bvasis of the
property et this time. See zZstete of James J. Doty, T.C. Iemo
Op. Dkt. wo. 14, 482, October 25, "gL8.

The proner basis for the property, cccordingly, is its
foir market value ot the tinme it wes asoguired by wey of nortgage
forecl osures or scle under a trust deed. Helvering V. Now
President Corpocntion, 122 Fed. @92, 4Avidence 10 the contrary
not kaving been subniitted, the bid price Rf t he property i
presumed to be its fair merket value ot the data of "‘the sale
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Appeal of Mortgage Guarantee Conpany, Lte.

(Helvering V. New President Corporation, supra; Tiscornin v.
Commissioner of Internnl Rcvenug, 99 Fed. 2a 6787 and 1T was SO
regarded DY the Appellant. It follows, therefore, that the
position of the Aprrellant must be uphel d.

ORDER

4t

Pursuant to the views expressed in the opinion of the
Bﬁar? on'rile in this proceeding, and good cause appearing
therefor,

I T IS ziREBY ORDERED, ADJUDGED, AND DiCRiED, that the
action of Chas, J. cColgan, Franchise Tax Comm ssioner, in
denying the claim of Mrtgage G uarantee Conpany and lortgage
Service Conpany, its assignee, for a refund of tax in the
amount of 429,642.96 for the taxable year 1942 be and the
sane is hereby sustained;, that the action of said Comm ssioner
I n denyi ng the clainms of said Mrtgage Cuarantee Conpany and
Mortgage Service Conpany, its assignee, for refunds of tax in
the amounts of $14,381.08, $15,261.88, $6,549.59 and $622. 14
for the taxable years 1942, 1943, 1944 and 1945, respectively,
be and the same is hereby reversed; the Conm ssioner is hereby
directed to credit said amounts of $14,381.08, $15,261.80,
$6,949.59 and $622. 14 against any taxes due from said lMortgage
Quar ant ee Conpany and iortgage Service Conpany, its assignee,
and to refund the balance to said Conpanies and otherw se to
proceed in conforrity With this order.

Done at Sacramento, California, this 15th day of Decenber;
1948, by the State Board of Equalization.

vim, G Bonelli, Chairman
J. H. Quinn, Menber

J. L. Seawell, Member
Geo. R Reilly, INember
Themas H. Kuchel, Menber

ATT=ST: Dixwell L. Pierce, Secretary
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