paynent Sonme

case any
proceedings
_ except the lievying of the assessment,
are void, and publication must bebegunanew. v

Tho California Supreme corrt, however, has found that the
word voidras used in shig Section”  merely means that the irregula:
proceedings are inoperative to confer an indefecasibic title to the
stock as against the owner WhO mokes teader Ofthe  assessment and
brings suit for its recovery Within_ the time specified in Civil
Code Section 339. BurhamV. Sen Francisco Fuse and fanufecturing

Company, 76 Cal. 26:
Section 339 of the Civil Code provides:

#7o action shall be sustained to recover stock sold
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nfor del i nquent assessments, upon the ground of I r -
regularity in the assessments, irregularity or defect
of the notice of sale, or defect or irregularity in
the sale wunless the party seeking to maintain such
action first pays or tenders to the corpcration, Of
the party holding the stock sold, the sum for whi ch
t he same was sold, together with all subsequent
assessments which may have been paid thereon and
interest an such sums from the time they Were paid,;
and no such action shall be sustained unless the sanme
I S commenced by the filing of a conplaint and the

I ssuing of a summons thereon within six nonths after
such sale was made,"

~ It has been held that this Section does not apply to totally
voi d assessments, (Cheney V. Canfield, 158 Cal, 342, |f, however,
the invalidity does not affectthe assessnent itself it is a mere
irregularity or defect and the Section applies. Wit c onb v.
G@g nini, 43 Cal. App. 229. In reality, in the present case there
was at most an irregular sale. The seiler could recover the share
of stock upon paymen: Of the sum for wrich it was sold, as provide
In Section 339, and it was not under ttese Circunstances a com
pletely void sale but at most it was a voidable sale that termn-
ated Appellant's ownership of said share of stock although he coul
have conmenced proceedi ngs pursuant to 3ection 339 to set the sale
asi de. Sep Newhall V. Hunsaker, 36 Cal, App, 399.

Appel lant's position is simlar to the position of the
petitioner in Ripley Realty company, 23 8,7.4, 1247, affirnmed
61 Fed. 2d 103T; #Tersin tne ncard 01 Tax Appeal s held that the
profit realized from a sale in 1926 is #exabie i ncome for that
i/ear al though the sale may have been voidable, and there was a
ater settlement of a claim of fraud madce by the purchaser in
whi ch the petitionor took vack some of the property and to sone
extent placed the purchaser in the positior he was in before the
sale, Also see: (egg Company, Ltd., 27 3,7.4, 81, in which the
Board states that & voidzble declaration and payment of a dividend
reduces invested capital at |east until the dividend is restored,
%hus tre_a}tl ng the voidable act as valic uatil sonething is done
0 void IT1.

onthe basis of these authorities it may be said that a
voidable sale i S properly considercd @ sale for income tax purposes
inthe year it is made, at least in the absence of any later attack
on the sale, As a result the Anpellant here suffered "a capital
loss at the time of the sale of the stock and is subject to the
capital loss limtations of the fct.

ORDER

. Pursuant to the views expressed in the opinion of the Board
onfile in this proceeding, and good cause aprpearing therefore,
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| T I'S HEREBY ORDERED, ADJUDGED AND DECREED, pursuant to
Section 19060 of the Revenue and Taxation Code, that the action
of chas. J. IlcColgan, Franchise TaxXx Commissioner,in denying the
claimor G H. whitney for a refund of personal income tax in the

amount of $2,138,22 For the year ended Decenber 31,1937, be and
t he same i s hereby sustai ned.

‘Done at Sacranento, California, this 17th day of Novenber,
1948,by the State Board of Equalization,

yim. G Bonelli, Chairnan
J. H Quinn, Menber

Geo. R. Reilly, iember
J. L.Seawell, ' Menber

ATTEST: DIXELL L, Pl ERCE, Secretary
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